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AN ATTORNEY’S SPECIAL LIEN ON JUDGMENTS. 


. Definition and Origin of the Lien. 
II. In what States it Prevails. 
III. Whether the Lien is limited to taxable Costs or includes Fees, 
IV. Rule that there is no Lien until Judgment has been Entered. 
V. Settlement of Suit by the Parties before Judgment in Fraud of the Attor- 
ney. 
. Lien upon the Cause of Action by Agreement or Assignment. 


I. Definition and Origin of the Lien. — The lien of an attor- 
ney upon a judgment is properly denominated a lien in the broad 
sense of the term, although it rests merely on the equity of the 
attorney to be paid his fees and disbursements on the judg- 
ment which he has obtained. It is not a lien that depends upon 
possession as liens ordinarily do. There can be nv possession 
of a judgment; for this exists only in intendment of law. The 
execution issued upon a judgment does not represent the judg- 
ment and the possession of the execution is not a possession of 
the judgment.’ In regard to possession this lien of an attorney 
resembles the maritime lien of a seaman upon the vessel for his 
wages. Both liens are exceptions to the general rule as respects 
the element of possession. 

This lien, therefore, not arising froma right on the part of the 
attorney to retain something in his possession, but being a right 
to recover for his services in obtaining a judgment for his client, 


1 Wright v. Cobleigh, 21 N, H. 389; Ward v. Wordsworth, 1 E. D. Smith, 598. 
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is called the attorney’s charging lien. It is so-called because the 
costs and fees of the attorney are made a charge upon the judg. 
ment recovered, and this charge is enforced by the court. Some 
confusion has arisen in the decisions on this subject from a failure, 
in many cases to observe the distinction between the retaining 
lien and the charging lien. The latter lien never extends beyond 
the costs and fees due the attorney in the suit in which the judg- 
ment is recovered; but a retaining lien extends to the general 
balance due the attorney from the client for professional services 
and his disbursements in connection therewith.’ In other words 
the charging lien is a special lien, and the retaining lien isa gen- 
eral lien.? 

Ina strict sense there is no such thing as a lien upon a thing 
not in possession. Baron Parke says:* ‘* The lien which anat- 
torney is said to have on a judgment (which is, perhaps, an incor- 
rect expression), is merely a claim to the equitable interference 
of the court to have that judgment held as a security for his 
debt.’’ More recently Chief Justice Cockburn expressed the same 
view saying: * *‘Although we talk of an attorney having a lien 
upon a judgment, it is, in fact, only a claim or right to ask for 
the intervention of the court for his protection, when, having ob- 
tained judgment for his client, he finds there is a probability of 
the client depriving him of his costs.’’ 

Again, Mr. Justice Erle said: ** Lien, properly speaking, is a 
word which applies to a chattel; lien upon a judgment is a vague 
and inaccurate expression; and the words equitable lien are in- 
tensely undefined.’’® 

The time and manner of the origin of this lien are not shown 
by any reported case. Probably it had been the practice of judges 
to aid attorneys in securing their costs out of judgments obtained 
for their clients before the right to the lien had been formally 
adjudicated. It was doubtless recognized upon the ground of 

justice that the attorney had contributed by his labor and skill to 


1 Weed v. Boutelle, 56 Vt. 570, 579; 4 Mercer v. Graves, L. R. 7 Q. B. 
Wilson, In re, 12 Fed. Rep. 235, per 499, 503. 
Brown, J. 5 Brunsdon v. Allard, 2 E. & E. 17, 
2 Bozon v. Bolland, 4 Myl. & C. 364. 27. 
* Barker v, St. Quintin, 12 M.& W. 
441, 451. 


AN ATTORNEY’S SPECIAL LIEN ON JUDGMENTS. 823 


the recovery of the judgment, and the court, wishing to protect its 
own officers, exercised its power to that end; or, as Lord Kenyon 
puts it:' ** The party should not run away with the fruits of the 
cause without satisfying the legal demands of his attorney, by 
whose industry, and in many instances, at whose expense, those 
fruits are obtained.’’ Inthe argument of a case before the King’s 
Bench in 1779, before Lord Mansfield,’ in which it was sought to 
establish a lien in favor of a captain against the ship for his 
wages, the counsel instanced the case of attorneys, who cannot 
be compelled to deliver up their client’s papers until they are 
paid ; upon which Lord Mansfield said that the practice in this 
respect was not very ancient, but that courts had then carried it 
so far that an attorney might obtain an order to stop his client 
from receiving money recovered in a suit till his bill should he 
paid. Sir James Barrow, who was present, mentioned to the court 
that the first instance of such an order of court was in the case 
of one Taylor of Evesham, about the time of a contested election 
for that borough; and Lord Mansfield said he himself had argued 
the question in the Court of Chancery. Doubtless the lien was 
first established in the Courts of Chancery. Lord Hardwicke, ina 
case before him, in 1749, said: * ** Iam of opinion that asolicitor, 
in consideration of his trouble, and the money in disburse for his 
client, has a right to be paid out of the duty decreed for the 
plaintiff, and has a lien uponit, * * * 
the rule of this court.”’ 

Baron Parke refers to Welsh v. Hole, as the case first estab- 
lishing an attorney’s lien ona judgment. This lien is declared to be 
merely a claim to the equitable interference of the court to have 
the judgment held for his debt. Baron Martin adopting and 
explaining this view, says the right of the attorney is merely 
this, that if he gets the fruits of the judgment into his hands, the 
court will not deprive him of them until his costs are paid.® 
These definitions are adopted and further developed in a recent 


and it is constantly 


? Read v. Duffer, 6T. R, 361. 3 Turwin v. Gibson, 3 Atk. 720. 

2 Wilkins v. Carmichael, 1 Doug. 101, 4 Barker v. St. Quintin, 12 M. & W. 
104. Some years afterwards this lien 4651. 
was recognized by Chief Justice Wilmot 5 Hough v. Edwards, 1 H. & N. 171. 
inSchoole v. Noble, 1 H. Bl. 22 (1788). 
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decision in Rhode Island, Chief Justice Durfree saying:' * Pri- 
marily, without doubt, the lien originates in the control which 
the attorney bas by his retainer over the judgment, and the pro- 
cesses ofits enforcement. This enables him to collect the judg- 
ment and reimburse himself out of the proceeds. It gives him 
no right, however, to exceed the authority conferred by his re- 
tauiner. But inasmuch as the attorney has the right, or at least 
is induced to rely on his retainer to secure him in this way for 
his fees and disbursements, he thereby acquires a sort of equity, 
to the extent of his Yees and disbursements, to control the 
judgment and its incidental process against his client and the 
adverse party colluding with his client, which the court will, in 
exercise of a reasonable discretion, protect andenforce. And on 
the same ground, the court will, when it can, protect the attor- 
ney in matters of equitable set-off. We think this is the full 
scope of the lien, if lien it can be called.’’ 

Il. In what States it Prevails. —It may be stated as a general 
rule that an attorney has a lien upon a judgment obtained for 
his client for his costs in the suit. In most of the States this 
rule was first established by the courts. In some States the lien 
did not exist till it was declared by statute; and in several States 
in which the courts had established the lien, this has by statute 
been extended or modified so that it is quite a different thing 
from the lien which the courts established and enforced. A 
summary statement in a note hereto annexed shows in what 
States this lien prevails in some form; ? but it will be necessary 


1 Horton v. Champlin, 12 R. I. 550, Louisiana. —A special privilege is 
552. granted in favor of attorneys at law for 
?Tse Lien Exists 1In— the amount of their professional fees on 
Alabama, see cases, infra. all judgments obtained by them, to take 
Arkansas, see cases, infra. rank as first privilege thereon. Rev. 
Connecticut, Gager v. Watson, 11 Laws, 1884, sect. 2897. 
Conn. 168, 178; Andrews v. Morse, 12 Maine. — Hobson v. Watson, 34 Me. 
Conn, 444; Benjamin v. Benjamin, 17 20; Newbert v. Cunningham, 50 Me. 
Conn, 110. . 281; Stratton v. Hussey, 62 Me. 286. 
Florida, see cases, infra. The lien extends to fees in suits inci- 
Georgia, see cases, infra. dental to the judgment obtained. New- 
Indiana, see cases, infra. bert ». Cunningham, supra. 
Towa, see cases, infra. Maryland.—In Marshall v. Cooper, 
Kansas, see cases, infra. 43 Md. 46, 62 (1875), the court said that 
Kentucky, see cases, infra. no case involving the question of the at- 
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hereafter to refer in detail to the legislation and the adjudications 
in those States where the ordinary lien on a judgment has been 


materially changed. 


In several States the lien does not exist.1_ In most of these 
States an attorney is not entitled to any taxable costs, and the 
lien being in general limited to such costs, it cannot exist except 
by force of special statutes where there are no such costs. 
Generally there can be no lien for unliquidated fees, or for fees 
agreed upon, unless the right be conferred by statute.’ 

In California there is no statute giving costs to attorneys ; and 
inasmuch as the lien can not be extended to cover a quantum me- 
ruit compensation, an attorney in that State has no lien ona 


judgment recovered by him.® 


torney’s lien had arisen or been decided 
inthe appellate court. In Stokes’ Case, 
1 Bland, 98, the chancellor said that 
contracts between solicitors and suitors 
must be decided like other contracts. 

Massachusetts, see cases, infra. 

Minnesota, see cases, infra. 

Mississippi. — Stewart v. Flowers, 44 
Miss. 518; Pope v. Armstrong, 3 ‘S. 
& M. 214; Cage v. Wilkinson, Jb. 
223. 

Montana Ter., see cases, infra. 

Nebraska, see cases, infra. 

New Hampshire. Young v. Dear- 
born, 27 N. H. 365; Wells v. Hatch, 43 
N. H. 246. 

New Jersey. — Barnes v. Taylor, 30 
N. J. Eq. 467; Braden v. Ward, 42 N. J. 
L. 58; Heister v. Mount, 17 N. J. L. 
438. 

New York, see cases, infra. 

Oregon, see cases, infra. 

Rhode Island, see cases, infra. 


South Carolina.— Sharlock v. Oland, 


1 Rich. 207. 
Tennessee, see cases, infra. 
Vermont, see cases, infra. 
Virginia, see cases, infra. 
W. Virginia, see cases, infra. 
Wyoming Ter., see cases, infra, 
Lien pokes not Exist 1n— 
California, see cases, infra. 


Illinois, see cases, infra. 
Michigan. — The lien seems not to 
exist. 
Missouri. — Attorneys have no lien 
upon judgments for fees. Frissell v. 
Hails, 18 Mo. 18; Lewis v. Kinealy, 2 
Mo. App. 33. 
Nevada. — Apparently the lien does 
not exist. 
North Carolina.— Apparently the 
lien does not exist. 
Ohio. — Does not exist. Diehl », 
Friester, 87 Ohio St. 473. 
Pennsylvania. — This lien does not 
exist. 
Texas.— An attorney has no lien 
upon a judgment for his services, 
Casey v. March, 30 Tex. 180; Able ». 
Lee, 6 Tex. 431. 
Wisconsin. — Courtney v. McGavock, 
28 Wis. 619. 
United States Court of Claims.—No 
lien is allowed to an attorney who has 
prosecuted a case to judgment against 
the United States. Brooke’s Case, 12 
Op. Atty.-Gen. 216. 
2 Swanston v. Morning Star Mining 
Co., 4 McCrary, 241. 

5 Kyle, Ex parte, 1 Cal. 381; Mansfield 
v. Dorland, 2 Cal. 507; Russell v. Con- 
way. 1i Cal. 93. 


} 
&§ 
* 
i- 
h - 
n 3 
t 
’ 
e 
3 
. 
4 
4 
i 


826 AN ATTORNEY'S SPECIAL LIEN ON JUDGMENTS. 

In Illinois an attorney has no lien upon a judgment for his 
fees in the litigation resulting in its recovery ;' and he has none 
for taxable costs, for there is no statute or rule of court allowing 
specific? costs to attorneys. 

But it seems that where the employment is by a special con- 
tract, the attorney has an equitable lien upon the proceeds of 
the litigation. Thus where an attorney undertook the collec- 
tion of a debt secured upon land, under a special contract 
whereby he was to receive one-fifth of the proceeds whether the 
same might be in land or money, and the suit was prosecuted to 
a decree and sale of the land, and the client purchased the land 
at the sale, it was held that the attorney was entitled to an 
equitable lien under thé contract, anda decree in his favor was 
entered accordingly. 

In Massachusetts* an attorney has no lien at common law ona 
judgment recovered by him; * but it is provided by statute that 
an attorney lawfully possessed of an execution, or who has 
prosecuted a suit to final judgment in favor of his client, shall 
have a lien thereon for the amount of his fees and disbursements 
in the cause; but this does not prevent the payment of the ex- 
ecution or judgment to the judgment creditor without notice of 
the lien. 


This statutory lien covers only taxable costs and does not 
extend to counsel fees.® 

Under this statute an attorney has no lien before judgment 
which will prevent his client from settling with the opposite 
party without the attorney’s knowledge or consent. Even after 
judgment, the attorney’s lien does not prevent a settlement if 
this be made without notice of the lien.’ 

The attorney of the defendant having recovered a judgment 
for costs is entitled to them as against the plaintiff who has re- 


1 Forsythe v. Beveridge, 52 Ill. 268; 5 Baker v. Cook, 11 Mass. 338; Dunklee 


Nichols v. Pool, 89 Ill, 491. v. Locke, 18 Mass. 525. 
2 La Framboise v. Gross, 56 Ill. 197. 6 Ocean Ins. Co. v. Rider, 22 Pick. 210; 
* Smith v. Young, 62 Ill. 210. Andsee 8. ¢. 20 Pick. 259; Thayer v. Daniels, 
Morgan v. Roberts, 38 Ill. 65. 118 Mass. 129. 


* P. S. 1882, p. 918, sect. 42. This was 7 Simmons v. Almy, 103 Mass, 83; 
evidently derived from the statute of 1810, Getchell v. Clark, 5 Mass. 309; Potter v. 
ch. 84. Mays, 3 Greenl. 34. 
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covered a judgment against the defendant. The plaintiff’s judg- 
ment should be for the balance, after deducting the attorney’s 
claim for costs.’ 

The attorney may enforce his lien upon a judgment by an 
action on the judgment in the name of the client.’ 

In Missouri it is held that attorneys have no lien for their 
fees upon judgments recovered by them. They are not al- 
lowed under the laws of this State any fees which are taxed as 
costs. They look merely to contracts made with their clients 
for remuneration for their services. If they recover money for 
their clients, they may retain their fees, just as any bailee may 
retain for services rendered in the case of the subject of the 
bailment.® 

In Rhode Island an attorney probably has a lien for his costs 
upon the judgment recovered, but it is regarded only as a sort 
of equity to control the judgment and its incidental processes, 
against his client and the adverse party colluding with his client. 
The court will in the exercise of a reasonable discretion pro- 
tect and enforce this equity. Though the judgment be for 
costs only it does not belong to the attorney absolutely, so that 
he is authorized to bring suit upon it without the client’s consent.‘ 

III. Whether the Lien is Limitedto Taxable Costs or Includes 
Fees. —It is also a general rule that an attorney’s lien upon a 
judgment for his fees is limited to the taxable costs in the case, 
in the absence of any statute extending the lien.’ The costs for 
which he has a lien are the taxable costs in the suit in which 
the judgment is rendered. The lien does not extend to costs in 
any other suit.® 


1 Little v. Rogers, 2 Met, 478. 
2 Wood v. Verry, 4 Gray, 357. 

8 Frissell v. Haile, 18 Mo. 18. 

4 Horton v. Champlin, 12 R. I. 550, 
per Durfee, C. J. ‘ We think this is the 
full scope of the lien, if lien it can be 
called.” 

5 Newbert v. Cunningham, 50 Me. 231; 
Hooper »v. Brindage, 22 Me. 460; Ocean 
Ins. Co. v. Rider, 23 Pick. (Mass.) 210; 
Currier v. Boston & Me. R. R., 87 N. H- 
228; Wells v. Hatch, 43 N. H. 247; 
Weed v. Boutelle, 56 Vt. 570, 578; Phil- 


lips v. Stagg, 2 Edw. (N. Y.) 108; Kyle, 
Ex parte, 1 Cal. 331; Mansfield v. Dor- 
land, 2 Cal. 509. 

This was the rule in New York, until 
the Code of Procedure provided that the 
measure of the attorney’s compensation 
for which he should havea lien, should 
be left to the agreement, express or im- 
plied, of the attorney and his client. 
Coughlin v. N. Y. C. & Vt. R. RB. Co., 
71N. Y. 448, 

6 Phillips v. Stagg, 2 Edw. (N. Y.) 108, 
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His lien is limited to the taxable costs included in the judg. 
ment, and does not extend to fees accruing, and advances made 
subsequently ;' nor to commissions on the amount of the judg- 
ment collected, though a charge of such commissions might 
properly be allowed as between attorney and client;? nor to 
disbursements or incidental expenses not taxable as costs ;* nor 
to costs in other suits.‘ 

But this lien can not be defeated by the discharge of the 
attorney by the client. The lien exists equally whether the 
services are rendered by one attorney or more; or whether the 
suit be commenced by one attorney and prosecuted to final 
judgment by another.® 

An attorney’s lien upon an uncollected judgment is confined 
to the judgment in the very action in which the services were ren- 
dered.?/ The theory upon which the lien is founded, is that the 
attorney has, by his skill and labor, obtained the judgment, and 
hence should have a lieu upon it for his compensation, in analogy 
to the lien which a mechanic has upon any article which he man- 
ufactures. When, therefore, an attorney has several actions for a 
client, and recovers judgment in but one of them, he cannot, 
in the absence of a special agreement, have a lien upon that 
judgment for his compensation in all the actions. And so, 
where an attorney recovered three judgments for his clients who 
afterwards became bankrupts, and their assignee solicited other 
attorneys, to whom the first attorney transferred all the papers 


1 Wilson, In re, 12 Fed. Rep. 235; New- 
bert v. Cunningham, 50 Me. 281; Cooley 
v. Parkerson, 52 Me. 472; Currin v. Bos 
ton & Me. R. R., 37 N. H. 223; Wells v. 
Hatch, 43 N. H. 246; Kyle, Ex parte, 1 
Cal. 831; Mansfield v. Dorland, 2 Cal. 507. 

2 Wright v. Cobleigh, 21 N. H. 337. 

8 Wells v. Hatch, 483 N. H. 246. 

* St. John v. Diefendorf, 12 Wend. 
(N. Y.) 261. 

5 Gammon v. Chandler, 30 Me, 152. 

® Stratton v. Hussey, 62 Me. 286. 

7 Lann v. Church, 4 Madd. 207; Bozon 
v. Bolland, 4 Myl. & C. 354; Lucas ». 
Peacock, 7 Beav. 177; Stephens v. Wes- 
ton, 8 B. & C. 588; Wilson, In re, 12 Fed. 


Rep. 235; s.c. 26 Alb. L. J. 271; Will- 
iams v. Ingersoll, 89 N. Y. 508, 517; St. 
John v. Allen, 12 Wend. (N. Y.) 261; 
Adams v. Fox, 40 Barb. (N. Y.) 442; Phil- 
lips v. Stagg, 2 Edw. (N. Y.) Ch. 108; 
Shapley v. Bellows, 4 N. H. 347; Wright 
v. Cobleigh, 21 N. H. 341; McWilliams 
v. Jenkins, 72 Ala. 480; Forbush v. Leon- 
ard, 8 Minn. 303; Weed v. Boutelle, 56 
Vt. 570; Pope v. Armstrong, 3 S. & M- 
(Miss.) 214; Cage v. Wilkinson, 16° 
223. 

8 Williams v. Ingersoll, supra, per 
Earl, J.; Johnson v. Story, 1 Lea(Tenn.)» 
114. 
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upon an agreement that his lien should not be waived, but 
should be satisfied out of the first moneys coming into the as- 
signee’s hands out of the suits, it was held that his lien in each 
case was limited to the funds collected upon the particular 
judgment in obtaining which the services were rendered; and 
money having been collected upon two of the judgments, there 
was no lien upon this for services rendered in recovering the 
third judgment, upon which nothing was collected.’ 

In several ‘States, however, there are adjudications that an 
attorney’s lien upon a judgment covers his services without 
regard to taxable costs in obtaining the judgment, though there 
be no agreement between the attorney and his client as to the 
amount which.the attorney is entitled to charge for his services.’ 
The lien exists for a reasonable compensation which may be de- 


" termined by the court or by a referee upon a summary applica- 


tion. The extent of the lien is to be ascertained upon the basis 
of a quantum meruit. It is argued that the rule restricting 
the lien to the amount of the taxed costs arose from the fact 
that in England these costs are the only charges for which 
an action might be maintained; the services of barristers 
being in theory gratuitous, and their charges only an honorary 
obligation, guiddam honorarium; and, consequently, where 
the payment of the fees and charges of an attorney may be 
legally enforced, as is the case in this country, the reason for the 
restriction fails, and the lien should cover fees other than the 
taxed costs, and should include the charges of counsel. The 
taxed costs of the attorney in England had no merit or justice 


1 Wilson, In‘re, 12 Fed. Rep. 235. A 
well considered case. Brown, J., says: 
“Neither principle nor authority can 
sanction an increase in the amount of alien 
upon an uncollected judgment through 
subsequent services in independent mat- 
ters.” 

The same rule undoubtedly prevails 
under the provision of the new Code of 
Procedure of New York, 1879, sect. 66, 
which gives an attorney “a lien upon his 
client’s cause of action” from its com- 
mencement. This refers, doubtless, to 


services and charges in the cause itself, 
and not to services in any other matter. 
Wilson, In re, supra. 

2 Henchey v. Chicago, 41 Ill. 136; 
Humphrey v. Browning, 46 Ill. 476, 482, 
per Breese, C. J.; Hill v. Brinkley, 10 
Ind. 102; Andrews v. Morse, 12 Conn. 
444; Carter v. Davis, 3 Fla. 83; Carter 
v. Bennett, 6 Fla. 214; Warfield v. 
Campbell, 38 Ala. 527; Pope v. Arm- 
strong, 5S. & M. (Miss.) 214; McDonald 
v. Napier, 14 Ga. 89. In Georgia there 
was no allowance of taxable costs. 
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superior to the claim of counsel in this country for a reasonable 
compensation, and, therefore, the lien should here be extended 
so as to secure such compensation.’ 

In other States the lien has been extended by statute so as to 
cover not merely taxable costs, but a reasonable compensation to 
the attorney for his services in obtaining the judgment. 

The adjudications and statutes whereby the lien has been made 
to cover fees and disbursements instead of costs, are so different 
in the several States that it is necessary to state the law for 
several of the States in detail. 

In Alabama it is settled by adjudication that an attorney has a 
lien on a judgment for any reasonable fees due him from his 
client for services rendered in its recovery.’ In support of his 


claim he may prove bis retainer or original employment, or he 
may show the performance of the services within the knowledge 
of his client.* From the date of the rendition of the judgment 
or decree the attorney is to be regarded as the assignee of it to 
the extent of his fees.‘ 

In Arkansas an attorney has a lien upon and an interest in a 


judgment which he may have recovered in a court of record for 
his client ; and when the judgment is for the recovery of real or 
personal property, his lien amounts to an interest to the extent 
of it in the property so recovered.’ His lien covers not only his 
costs, but compensation for his services to the amount agreed 
upon, if there be any agreement, otherwise to a reasonable 


1 Warfield v. Campbell, 88 Ala. 527; * Central K. K. Co. v. Pettus, 113 


per Walker, C. J.; McDonald v. Napier, 
14 Ga. 89, per Nisbet, J. 

2 Central R. R. Co. v. Pettus, 118 U. 8. 
116; Jackson »v. Clopton, 66 Ala. 29; 
Moseley v. Norman, 74 Ala. 422; War- 
field v. Campbell, 88 Ala, 527. The lien 
seems to have been established in this 
State by the decision in the latter case. 
In McCaa v. Grant, 43 Ala. 262, it was 
suggested that the principle there stated 
needed limitation; but in Ex parte Deh- 
man, 59 Ala. 6381, this suggestion was 
disapproved, and the principle reaffirmed. 

8 Jackson v. Clopton, supra; Ex parte 
Lehman, 59 Ala. 631. 


-U. 116. 

5 Gantt’s Dig. of Stats., sects. 3622, 
8626; Lane v. Hallum, 88 Ark. 885; Gist 
v. Hanly, 33 Ark. 233. In the latter case 
Harrison, J., said: ‘‘ The attorney is vir- 
tually an assignee of a portion of the 
judgment or of the debt or claim, equal 
to his fee and the advances which he has 
made for his client. For the parties, 
then, to make any arrangement or settle- 
ment between themselves, without his 
consent, by which his right might be 
defeated, would be a fraud upon him, 
against which he is entitled to protec- 
tion.” 
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amount. His lien for services does not prevail against one who 
in good faith and without notice of his lien has made payments 
on account of the judgment. The attorney may assert his lien, 
however, by filing a statement of it with the clerk of the court 
within ten days of the rendition of the judgment. Whereupon 
the clerk makes upon the record a memorandum of the lien, 
which he also indorses upon the execution, and such memo- 
randum is made actual notice of the lien to all persons. This is 
necessary, however, only for the protection of those who, in 
good faith and without notice, have made payments to the judg- 
ment creditor upon or in consequence of the judgment. The 
notice is not necessary to protect the attorney against a purchaser 
of the judgment.’ 

In Colorado it is provided by statute that all attorneys and 
counsellors at law shall have a lien upon any money or property 
in their hands or upon any judgment they may have obtained, 
belonging to any client for any fee or balance of fees due, or any 
professional services rendered by them in any court of this State, 
which lien may be enforced by the proper civil action.’ 

In Florida a lien is allowed upon a judgment for the reason- 
able and fair remuneration of the attorney, the statutes not 
providing for any taxable costs.’ This lien is superior to any 
equitable set-off of the judgment debtor. 

In Georgia‘ it is provided that an attorney upon suits, judg- 
ments and decrees for money, shall have a lien superior to all 
liens, except tax liens, and no person shall be at liberty to sat- 
isfy the suit, judgment or decree until the lien or claim of the 
attorney for his fees is fully satisfied. Attorneys at law have 
the same right and power over such suits, judgments and decrees, 
to enforce their liens, as their clients had or may have for the 
amount due thereon to them. Upon all suits for the recovery 
of real or personal property, and upon all judgments or decrees 
for the recovery of the same, attorneys have a lien on the prop- 
erty recovered, for their fees, superior to all liens but liens for 


1 McCain v. Portis, 42 Ark. 402; Porter 3 Carter v. Bennett, 6 Fla. 214, 257; 
v. Hansom, 86 Ark. 591. Carter v. Davis, 8 Fla. 183. 

2 G. L. 1877, sect. 82; G. L. 1883, sect, * Code 1882, 31989. And see Morri- 
85 son v. Pander, 45 Ga. 167. 
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taxes, which may be enforced by such attorneys, or their repre- 
sentatives, as liens on personal and real estate, by mortgage and 
foreclosure; and the property recovered remains subject to such 
liens, unless transferred to bona fide purchasers without notice. 
If an attorney files his assertion claiming a lien on property re- 
covered on a suit instituted by him, within thirty days aftera 
recovery of the same, then his lien binds all persons. The same 
liens and modes of enforcement thereof, which are allowed to 
attorneys who are employed to sue for any property, upon the 
property recovered, are equally allowed to attorneys employed 
and serving in defense against such suits, in case the defense is 
successful." 

If no notice of the lien be given, a settlement by the parties 
can be set aside by the attorney only in case he shows that it 
was made with the intent to defeat his lien.? The lien, however, 
attaches as soon as the suit is commenced ; and the client cannot 
defeat the lien by dismissing the action before trial against the 
attorney’s objections.® 

After judgment the attorney may proceed to enforce his lien 
upon it by levy, and the judgment debtor cannot arrest the levy 
on the ground that the judgment creditor has agreed with him 
for value to give indulgence ; nor can he set up the claim that the 
attorney has been paid, and that therefore he has no lien, unless 
he himself has made such payment.‘ 

Indiana, — Any attorney is entitled to hold a lien, for his fees, 
on any judgment rendered in favor of any person or persons 
employing him to obtain the same, provided he shall, at the 
time such judgment is rendered, enter, in writing, upon the 
docket or record wherein the same is recorded, his intention 
to hold a lien thereon, together with the amount of his 
claim.® 

This lien extends to a judgment for alimony obtained by an 
attorney in proceedings for divorce on behalf of the wife. If 


1 Code 1882, 3 1989. 3 Twiggs v. Chambers, 56 Ga. 279. 
? Hawkins v. Layless, 39 Ga. 5; 4 Tarver v. Tarver, 53 Ga. 43. 
Green v. Southern Express Co., 1 Id. 5 Rev. Stat. 1881, 2 5276, enacted 
20. Dec. 20, 1865. 
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she knows of the lien and assents to the amount of the fee claimed, 
she is bound for such amount.’ , 

Iowa* and Dakota Territory.?— An attorney has a lien for 
a general balance of compensation on money due his client in the 
hands of the adverse party or attorney of such party in an action 
or proceeding in which the attorney claiming the lien was em- 
ployed, from the time of giving notice in writing to such ad- 
verse party, or attorney of such party, if the money is in the 
possession or under the control of such attorney, which notice 
shall state the amount claimed, and, in general terms, for what 
services. 

After judgment in any court of record, such notice may 
be given and the lien made effective against the judgment debtor 
by entering the same in the judgment docket opposite the entry 
of the judgment. 

Any person interested may release such lien by executing a 
bond in a sum double the amount claimed, or in such sum as may 
be fixed by a judge, payable to the attorney with security to be 
approved by the clerk of the court, conditioned to pay the 
amount finally due the attorney for his services, which amount 
may be ascertained by suit on the bond. Such lien will be re- 
leased unless the attorney, within ten days after demand therefor 
furnishes any party interested a full and complete bill of partic- 
ulars of the services and amount claimed for each item, or writ- 
ten contract with the party for whom the services were rendered.‘ 

Under these statutes the attorney’s lien attaches before judg- 
ment. Even in case the suit is for damages in an action of tort, 


1 Putnam v. Tennyson, 30 Ind. 456. 
Prior to this statute attorneys had no 
lien on the judgment for their fees. Hill 
v. Brinkley, 10 Ind. 102. 

Strictly speaking a judgment is ren- 
dered when it is announced by the court; 
yet under this statute, which is loosely 
drawn, it appears that it was intended 
that the judgment should be entered on 
the docket or court records before the 
entry of the attorney’s intention to claim 
lien upon it; and it ollows that the en- 
try of notice of such lien can be made at 


any time within a reasonable time after 
the recording of the judgment; and the 
entry of such notice upon the day follow- 
ing the entry of the judgment is within a 
reasonable time. Blair v. Lanning, 61 
Ind. 499. 

2 Rev. Code, 1880, p. 49, 33 215, 216. 

5 Rev. Code, 1877, pp. 32, 33, 23 9, 10. 
In Dakota the statute restricts the lien 
to ageneral balance of compensation in 
the case in which the lien is claimed. 

* Cross v. Ackley, 40 Iowa, 493. 
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‘though the lien may not be enforceable until the damages are 
determined by judgment, yet the lien attaches from the time of the 
service of notice. This notice must be in writing.’ It may 
be served at the commencement of the action; and such notice 
is sufficient to cover all services rendered in the action, whether 
before or after the service of the: notice.? The lien attaches 
from the time of the notice, and has priority to any lien of at- 
tachment obtained by proceedings in garnishment subsequently 
commenced.® Before notice of the lien the parties may settle 
without reference to the claim of the attorney for his fees,* but 
not afterwards.’ A right of set-off existing at the time the 
notice is given is superior to the attorney’s lien ; but the lien is 
superior toa right of set-off subsequently arising.® 
Kansas.'— An attorney hasa lien for a general balance of com- 
pensation upon money due to his client, and in the hands of the 
adverse party, in an action or proceeding in which the attorney 
was employed, from the time of giving notice of the lien to that 
party. Any person interested in such matter may release such 
lien by giving security ina penalty equal to the amount claimed 
by the attorney, and conditioned to pay the amount that may be 
finally found due for his services. 

- Under this statute the lien exists even when the only claim in 
suit is one for damages for personal injuries, unliquidated and 
undetermined by judgment or verdict.? The notice need not 
state all the amount for which alien is claimed. The lien is 
given for the amount agreed to be paid by the client, or, in the 
absence of any agreement, for the reasonable value of the serv- 
ices.” 


Kentucky." — Attorneys employed by either plaintiff or defend- 


1 Phillips v. Gorman, 43 Iowa, 101. party be a corporation the service must 
2 Smith v. Railroad Co., 56 Iowa, 720, be upon a general officer. Service upon 
8 Myers v. McHugh, 16 Iowa, 335. a stationagenta of railroad company is 
4 Casar v. Sargent, 7 Iowa, 317. not sufficient. Kansas Pacific Ry. Co. v. 
5 Fisher v. Oskaloosa, 28 Iowa, 381; Thatcher, 17 Kan. 92. 

Brainard ». Elwood, 58 Iowa, 30. ® Kansas Pacific Ry. Co. v. Thatcher, 
® Hurst v. Sheets, 21 Lowa, 501. 17 Kan. 92. 
™ Comp. Laws, p. 114, sects. 468, 469. 10 Kansas Pacific Ry. Co. v. Thatcher, 


8 The, notice must be in writingand supra. 
must be served upen the party personally, u@G, 8S. p. 149, sect. 15. Under this 
or upon his attorney of record. Ifthe statute theinstitution and prosecution of a 
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ant, in any action which is prosecuted to recovery, have a lien up- 
onthe judgment for money or property, either personal or real, 
which may be recovered in said action — legal costs excepted — 
forthe amount of any fee which may have been agreed upon by 
the parties, or in, the absence of such agreement, for a fair and 
reasonable fee for the services. 

Under this statute an attorney has no lien before judgment 
on a claim for unliquidated damages in actions of tort; and 
such an action may be compromised and dismissed by agreement 
of the parties against the objection of the attorney.' If no 
judgment is recovered in a suit there is nothing to which an 
attorney’s lien can attach.? 

Minnesota.*— An attorney has a lien for his compensation, 
whether specially agreed upon or implied, upon money in the 
hands of the adverse party in an action or proceeding in which 
the attorney was employed, from the time of giving notice of 
the lien to that party ; and upona judgment to the extent of the 
costs included therein, or if there is a special agreement, to the 
extent of the compensation specially agreed on, from the time of 
giving notice to the party against whom the judgment is re- 
covered. This lien is, however, subordinate to the rights exist- 
ing between the parties to the action or proceeding. 

Oregon. — The statute is the same as the above with the ex- 


suit to judgment is sufficient notice to the 
judgment debtor that the plaintiff’s at- 
torney has a lien upon it for his reason- 
able compensation. If the debtor after 
such implied notice or after actual notice 
pays the amount of the judgment to the 
plaintiff in person, he is still liable to the 
attorney for the amount of his lien. 
Stephens v. Farror, 4 Bush (Ky.), 13; 
and see Robertson v. Shutt, 9 Bush (Ky.), 
659. 

1 Wood v. Anders, 5 Bush, 601. 

2 Wilson v. House, 10 Bush, 406. 

8 G. S. 1878, p. 866, sect. 16. Under 
this statute the attorney has no lien until 
hegives notice of it to the judgment debtor. 
Dodd v. Brott, 1 Minn. 270. If the at- 
torney’s compensation has been agreed 
upon the writ must specify the amount of 


the lien claimed. Forbush v. Leonard, 8 
Minn. 303. Statutory costs having been 
abolished in Minnesota, by Laws of 1860, 
p. 244, the lien can exist only in case 
there has been a special agreement as to 
compensation. Forbush v. Leonard, su- 
pra. The attorney has no lien upona 
judgment for compensation, unless he 
has made a special agreement witb his 
client as to the amount of it. In re 
Scoggin v. Sawyer, 549; 8. c. 8 Rep. 330. 
But a different view was taken in a later 
case, and it was held that under anim- 
plied contract it is sufficient if the notice 
fairly inform the party that a lien is 
claimed, what it is for,and upon what it 
is to be indorsed. Crowley v. Le Duc, 21 
Minn. 412. 
4 G. L. 1872, sect. 1012. 
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ception that it is also provided that the original notice shall 
be filed with the clerk where the judgment is entered or 
docketed. 

Montana Territory.’ — All attorneys have a lien upon moneys 
in their hands, and upon judgments obtained for any client for 
any fees or balance of fees due or to become due, for any pro- 
fessional services rendered by them in any court or courts of the 
territory. Such lien is deemed to attach from the commence- 
ment of the action or the performance of such services; and 
extends to and includes reasonable fees therefor. Notice of 
the lien claimed upon any judgment must be filed in the office of 
the clerk of the court in which the judgment is obtained, or with 
the probate judge or justice of the peace rendering judgment, 
within three days after final judgment shall have been entered; 
and it is the duty of the clerk of the court, probate judge, or 
justice of the peace, with whom such notice may be filed, to in- 
dorse on such notice the date of filing, and to file the same with 
the papers pertaining to the cause. In case notice of the lien be 
not filed as provided, the lien does not attach to such judg- 
ment. 

Nebraska? and Wyoming Territory. — An attorney has a lien 
for a general balance of compensation upon money in the hands 
of the adverse party in an action or proceeding in which the 
attorney was employed, from the time of giving notice of the 
lien to that party. 

Under the statute it was regarded as doubtful by the Circuit 
Court of the United States whether an attorney can enforce a 
lien upon a judgment obtained by him for his client against a 
third person; for a judgment is not money in the hands of the 
judgment debtor belonging to his client.‘ 

The notice required by this statute is a personal notice, and it 
should be in writing.® 

This lien covers the attorney’s reasonable fees and disburse- 
ments in the suit, and is paramount to the right of the parties 


1 R. S. 1879, p. 414, ch. 3, sect. 54. 4 Patrick v. Leach, 2 McCrary, 685; 
2 Comp. Stat. 1881, p.66, ch. 7, sect.8. 8, c. 12 Fed. Rep. 661. 
® Comp. Laws, 1876, p. 16, sect. 8; Act 5 Patrick v. Leach, supra. 

of December 9, 1869, sect. 8. 
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in the suit. But the lien is restricted to the claim set forth in 
the notice.! 

New York.— Prior to the Code of 1848, an attorney had a 
lien upon a judgment recovered by him, but the amount of his 
lien was limited to his taxable costs. By that code the taxation 
of costs was abolished, and the compensation of the attorney 
was left to be determined by the contract of the parties, either 
expressly or impliedly made. The implied equitable lien was 
consequently extended to cover the agreed compensation, what- 
ever the amount, in all cases where the cause of action was 
assignable or judgment was obtained. To the extent of his 
compensation the attorney was deemed an equitable assignee 
of the judgment and had a lien upon it when recovered.? In 
the absence, however, of any agreement on the subject, it was 
at one time thought that the amount of the taxable costs 
continued to be the measure of compensation allowed to the 
attorney, and consequently the extent of his lien.* But the rule 
seems afterwards to have been well settled that the attorney 
may, in the absence of a definite agreement as to the amount 
of his fees, recover the reasonable value of his services; and 
such value is a fact to be established, like any other fact, by 
evidence.* 

The present code of New York ° provides that the compensation 
of an attorney or counsellor for his services is governed by 
agreement, express or implied, which is not restrained by law. 
From the commencement of an action, or the service of an answer 
containing a counter-claim,® the attorney who appears for a party 


1 Griggs v. White, 5 Neb. 467; Boyer Garr v. Muiret, 1 Hilt. 498; Gallup v. 
v. Clark, 3 Jb. 168. Perue, 10 Hun, 528. 

2 Rooney v. Second Av. R. R. Co., 18 5 Code Civ. Proc. 1879, sect. 66 (July 
N. Y. 868; Marshall v. Meech, 61 N. Y. 10, 1879). 


143; Wright v. Wright, 70 N. Y. 100; 
Ward v. Syme, 9 How. Pr. 16; Coughlin 
v. N. Y. Cent. & Hud. R. R. Co., 71 N.Y. 
43; Crotty v. Mackenzie, 52 How. Pr. 54; 
Fuller v. Bushnell, 65 Jb. 465; Hall », 
Ayer, 9 Abb. Pr. 220. 

8 Rooney v. Second Av. R. R. Co., 
supra, per Harris, J. 

* Whitelegge v. De Witt, 12 Daly, 319; 

VOL. XX. 


® The defendant’s attorney has no lien 
where the claim set up by the defendant 
does not eonstitute a cause of action, so 
as properly to constitute a counterclaim 
within the meaning of that term as used 
in the statute, but is a claim which could 
only be set up in reduction of the dam- 
ages which the plaintiff might recover. 
Pierson v. Safford, 80 Hun, 521. 
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has a lien upon his client’s cause of action or counter-claim, 
which attaches to a verdict, report, decision or judgment in his 
client’s favor, and the proceeds thereof, in whosoever hands they 
may come, and cannot be affected by any settlement between 
the parties before or after judgment. 

This provision gives full and complete protection to the attor- 
ney. His lien extends to both costs and services and cannot be 
affected by a settlement between the parties, though no notice 
of the lien be given.’ 

An attorney who appears and answers for the defendant after 
notice that the parties have settled acquires no lien for costs.? 

Under the code the amount of the attorney’s compensation for 
which he has a lien is undefined, unless there be an express agree- 
ment of the parties. When the right is clear and only the 
amount isin question this may be determined upon a petition and 
reference, or by the judge, or by a jury passing upon an issue 
sent to it. Upon a summary application by a client to com- 
pel the attorney to pay over moneys collected, the court has 
jurisdiction to determine the question of the amount of his com- 
pensation, where this isthe only matter in dispute, although the 
items of his account are such as in ordinary cases would subject 
them to taxation.‘ 

The attorney must take the same steps to establish his lien 
upon the cause of action that he was previously required to take 
to establish it upon the judgment; that is, he must obtain leave 
of court to prosecute the action for the purpose of determining 
his right of recovery in the suit, and for the purpose of estab- 
lishing his lien upon the subject-matter of the action ; though it 


1 Albert Palmer Co. v. Van Orden, 64 
How. Pr. 79; s.c. 4 Civ. Pro. 44; McCabe 
v. Fogg, 60 Ib. 488; Lansing v. Ensign, 
62 Ib. 868; Bailey, In re, 66 Jb. 64; Tullis 
v. Bushnell, 65 Jb. 465; Kehoe v. Miller, 
10 Abb. (N. C.) 893; Murray v. Jibson, 22 
Hun, 386; Custer v. Greenpoint Ferry 
Co., 5 Civ. Pro. 146; Dimick v. Cooley, 
8 Civ. Pro. 141; Lewis v. Day, 10 Week. 
Dig. 49 (affirmed by Court of Appeals, 31 
Alb. L, J. 805). 

2 Howard v. Riker, 11 Abb. (N. C.) 118. 


3 Knapp, In re,’85 Y.'284; Wright 
v. Wright, 70 N. Y. 96; Zogbaum v. Par- 
ker, 55 N. Y. 120; Marshall v. Much, 51 
N. Y. 148; Coughlin ». N. Y. C. & H.R. 
Co.,71 N. Y. 443; Ackerman v. Acker- 
man, 14 Abb. Pr. 229; Brown v. Mayor, 
11 Hun, 21; Rooney v. Second Ave. R. 
R. Co., 18 N. Y. 368; McGregor v. Com- 
stock, 28 N. Y. 237; Richardson v.* Mayor, 
9 Hun, 587. 

4 Knapp, In re, 85 N. Y. 284, 
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would seem that he is not required to show that the settlement 
was a fraud upon him, but only that it inequitably affected his 
lien upon the cause of action.! After a settlement between the 
parties the lien cannot be enforced upon a mere motion to com- 
pel the defendant to pay the plaintiff’s attorney his taxable costs 
by awarding a judgment therefor.’ 

Tennessee.— The attorney’s lien attaches not only to the judg- 
ment but to the property, whether real or personal, which is the 
subject of the litigation.’ If property be attached in the suit the 
attorney has a lien upon such property for his fees. The lien 
dates from the commencement of the suit, and its pendency is 
of itself, notice to all persons of the existence of the lien. It 
may be preserved and extended by stating its existence in the 
judgment or decree. Notice from the pendency of the suit af- 
fects not only the client but his creditors and purchasers. 

Vermont.— An attorney has a lien for his costs upon a judg- 
ment recovered by him in favor of his client; but this lien does 
not bind the opposite party so as to prevent his settling or dis- 
charging the suit and cause of action.’ In the early decisions 
this lien was confined to the taxable costs in this suit.6 But ina 
recent decision the rule was established that the lien extends to 
the attorney’s reasonable fees and disbursement in the suit in 
which the judgment was recorded.’ 


‘*No good reason can be given,’ says the court, ‘‘ for limiting an attorney’s 
charging lien to what under our law are the taxable costs in favor of his client 
in the suit. If he is to be given a lien at all upon a judgment recovered by his 
services, it should be to the extent of the value of his services in the suit. His 


1McCabe v. Fogg, 60 How. Pr. 488; 
Smith v. Baum, 67 How. Pr. 267; Tullis 
v. Bushnell, Jd.; Albert Palmer Co. 
v. Van Orden, 64 Jb. 79; Goddard 
v. Trenbath, 24 Hun, 182; Wilbur »v. 
Barker, J6. 24; Jenkins v. Adams, 22 Jd. 
600 ; Dinneck v. Cooley, 3N. Y. Civ. Pro. 
Rev. 141; Ackerman v. Ackerman, 14 
Abb. Pr. 229; Palmer »v. Van Orden, 49 
N. Y. Supr. 89; Tompkins v. Manner, 
50 Ib. 511; Kehoe v. Miller, 10 Abb. (N. 
C.) 893 ; Deutsch v. Webb, 1b. 893; Quin- 
nan v. Clapp, Jb. 394; Russell v. Somer- 
ville, Ib. 895. 


2 Smithv. Baum, 67 How. Pr. 267. 
8 Hunt v. McClanahan, 1 Heisk. 303; 
Brown v. Bigley, 3 Tenn. Ch. 618, Gar- 
ner v. Garner, 1 Lea, 29; Vaughn v. 
Vaughn, 12 Heisk. 472; Perkins v. Per- 
kins, 9 Heisk. 95. 

4 Pleasant v. Kortrecht,5 Heisk. 694. 

5 Hutchinson v. Pettes, 18 Vt. 614; 
Beech v. Canaan, 14 Vt. 485; Smalley v. 
Clark, 22 Vt. 598. 

6 Heartt v. Chipman, 2 Aik. (Vt.) 162. 

7 Ward v. Boutelle, 56 Vt. 570, 580; 
Hooper v. Welch, 43 Vt. 172; Hutchin- 
son v. Howard, 15 Vt. 544. 


m, 
his 
en 
be 
ler 

h 

ue 
e 
ct 

@ 

it 
R. 
ry 


840 AN ATTORNEY’S SPECIAL LIEN ON JUDGMENTS. 


services are presumed to have been skillfully performed, and valuable because 
so performed. They enhance his client’s claim presumably to the extent of the 
value of his services, the same as the tailor’s services, in manufacturing a pa- 
tron’s cloth into a coat, enhance the value of the materials to the extent of the 
value of the services. We are aware that the decisions in this country are not 
uniform on the extent of an attorney’s charging lien. In some States it is held 
to cover his reasonable charges and disbursements in the suit, while in others 
it is limited to the amount of costs taxable in favor of his client in the suit. 
But these are what the law allows to be recovered in favor of the prevailing 
party. They are taxed between party and party, and not between attorney and 
client, and are in no sense the measure of the value of the attorney’s services 
and disbursements in the suit. They include, frequently, court, clerk, witness, 
and officer’s fees, in the suit, which the client has advanced. I cannot help 
thinking that this class of decisions has their origin in not observing the dis- 
tinction between taxable costs which, at the common law, was a taxation be- 
tween the attorney or solicitor and his client, and taxable costs under our 
statutes, which is a taxation in favor of the recovering party against the de- 


feated party.’’ 

Virginiaand West Virginia.—Formerly the attorney’s lien was 
limited to his fees taxed in the costs.’ But in the Virginia statute 
of 1840,? re-enactedin West Virginia,’ attorneys are authorized to 
make contracts with their clients for their fees; and their liens on 
judgments recovered cover not merely their taxable costs, but their 
services and disbursements.‘ While the lien is a special lien for 
services rendered in obtaining the particular judgment or decree, 
yet it extends to all services rendered in obtaining that judgment 
or decree, though the services may have been rendered in other 
suits, if these are so connected with the principal cause, as to 
form the basis on which the judgment or decree is rendered, or 
are essential to the rendering of such judgment or decree.* 

IV. Rule that there is no Lien until Judgment has been En- 
tered. — An attorney has no lien for costs until a judgment is 
entered, or at least until after the verdict; unless it is given upon 
the cause of action by statute; and until the lien attaches, the 
parties can settle the suit regardless of his claim for costs. The 


1 Mayor v. Gibson, 2 Patt. & H. 48. 71 N. Y. 448; Wright v. Wright, 70 N. 


2 Code, 1878, ch. 160, sect. 11. Y. 98; 8. ¢. 7 Daly, 62; Rooney v. Sec- 
3 Code, 1868, ch. 119, sect. 11. ond Av. R. R. Co., 18 N. Y. 368; Mar- 
* Renick v. Ludington, 16 W. Va. shall v. Much, 51 N. Y. 140; Crotty v. 
378. MacKenzie, 52 How. Pr. 54; Shank v. 
5 Ibid. Shoemaker, 18 N. Y. 489; Sweet v. Bart- 


® Coughlin v. N. Y. C. & H.R. R. Co., lett, 4 Sandf. 661; Tullis v. Bushnell, 65 
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retaining of an attorney to prosecute an action, and the com- 
mencement of it by him, gives him no lien upon what may in 
the event of a trial be recovered therein ;! for otherwise it would 
not be in the power of the parties to settle their controversy 
until such lien should be satisfied, and it would be in the power 
of the attorney to continue the litigation for his own benefit in 
case of a favorable result, without incurring any liability should 
the result be adverse.? Accordingly, in a case where a judg- 
ment was recovered by a plaintiff in an action for assault and 
battery, and he assigned this to his attorney as security for 
costs, giving notice of the assignment to the defendant, but 
upon appeal the judgment was reversed «nd a new trial was 
granted, and before the new trial was had the parties settled, 
and the plaintiff executed a release to the defendant, it was held 
that the assignment of the judgment having-become a nullity by 
the reversal, the attorney had no lien, either legal or equitable, 
and could not proceed with the action and obtain a further 
judgment. The defendant, after the reversal of the judgment, 
had a right to settle with the plaintiff, and was not bound to 
take care of the interests of the attorney, though knowing that 
the attorney relied upon the fruits of the action as security for 
his services. The defendant owed no duty to the attorney even 
so far as to inform him of the settlement, so as to save him 
from expending labor and money in preparing for a new trial.* 

The entry of a default does not constitute a perfected judg- 
ment, and the parties may after that, and before an actual entry 


How. Pr. 465; Sweet v. Bartlett, 4 Sandf. 
661; Brown v. Maddox, 11 Hun, 21; Sul- 
livan v. O’Keeffe, 53 How. Pr. 426; 
Christy v. Perkins, 6 Daly, 287; Quincy 
v. Francis, 5 Abb. (N. C.) 286; Lamont v. 
Railroad Co., 2 Mack. (D. C.) 502; Pot- 
ter v. Mayo, 3 Greenl. (Me.) 84; Getchel 
v. Clark, 5 Mass. 809; Foote v. Tewks- 
bury, 2 Vt. 97; Walker v. Sargeant, 14 
Vt. 247; Hutchinson v. Howard, 15 Vt. 
544; Hooper v. Welch, 43 Vt. 169; 
Weed v. Boutelle, 56 Vt. 570, 578; Wells 
v. Hatch, 43 N. H. 246; Young v. Dear- 
born, 27 N. H. 324; Getchell v. Clark, 5 
Mass. 809; Brown v. Bigley, 37 Tenn. 


Ch.618; Henchey v. Chicago, 41 Ill. 136; 
Moseley v. Norman, 74 Ala, 722; Pot- 
ter v. Mayo, 3 Me. 34; Gammon »v. 
Chandler, 30 Me. 152; Hobson v. Watson, 
34 Me. 20; Averill v. Longfellow, 66 Me. 
237. Contra; That an attorney’s lien for 
compensation attaches to the cause of 
action. Keenan v. Dorflinger, 19 How. 
(N. Y.) Pr. 153. 
1 Kirby v. Kirby, 1 Paige (N. Y.), 565. 
2 Pulver v. Harris, 52 N. Y. 73, per 
Grover, J. And see Henchey v. Chicago, 
41 Tl). 136. 
3 Pulver v. Harris, 52 N. Y. 73, affirm. 
ing, etc., 62 Barb. 500. 
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842 AN ATTORNEY'S SPECIAL LIEN ON JUDGMENTS. 
of judgment make a bona fide settlement of the claim and costs 
of suit without reference to the attorney’s fees. He has then 
no lien that can stand in the way of such a settlement.’ 

An order of court after verdict, that judgment be entered on 
the verdict, is deemed to be a judgment so far as to give the 
attorney his lien. Such order is a final determination of the 
case, and is the end of all litigation as to the merits of the case. 
The time when the judgment is entered up in form is immaterial.? 

When exceptions are taken in the trial court, and these are 
overruled or sustained by the law court, the certificate of that 
court making a final disposition of the cause, is the final judg- 
ment of the court, and the attorney’s lien attaches when the 
certificate is received by the clerk of-the court in which the suit 
is pending, and a subsequent settlement of the parties cannot be 
allowed to defeat it.’ 

Whether a final judgment has been rendered or not, depends 
upon the records of the court in which the trial was pending. 
Whether an appeal has been taken from the judgment must be 
shown from the records.‘ 


When a judgment is nullified on a review, the attorney’s lien 
for costs on such judgment is lost.’ 

Therefore until a judgment is entered the client may settle or 
compromise the suit in any manner that he may think to be for 
his interest, without consulting his attorney; and the attorney 
has no right to interfere or power to prevent such settle- 


ment or compromise.’ If, after such settlement the attorney 


1 Hooper v. Welch, 43 Vt. 169. 
2 Young v. Dearborn, 27 N. H. 324. 


Tillman v. Reynolds, 48 Ala. 365, Con- 
nor v. Boyd, 78 Ala. 385; Power v Kent, 


8 Cooly v. Patterson, 52 Me. 472. 

* Gammon v. Chandler, 80 Me. 152. 

5 Dunlap v. Burnham, 38 Me. 112. 

®* Chapman v. How, 1 Taunt. 341; 
Nelson v. Wilson, 6 Bing. 568; Clark v. 
Smith, 6 M. & G. 1051; Francis v. Webb, 
7 C. B. 731; Brunsdon». Allard, 2 E. & E. 
17; Getchell v. Clark, 5 Mass. 809; Sim- 
mons v. Almy, 10 B. Mon. 33; Grant ». 
Hazeltine, 2 N. H. 541; Young v. Dear- 
born, 27 N. H. 824; Lamont v. Railroad 
Co., 2 Mack. (D. C.) 602; 8. c. 47 Am. 
Rep. 268; Foot v. Tewksbury, 2 Vt. 97; 


1 Cow. (N. Y.) 172; McDowell v. Second 
Av. R. R. Co., 4 Bosw. 670; Shank v. 
Shoemaker, 18 N. Y. 489; Wade vw. 
Orton, 12 Abb. Pr. (n. 8.) 444; Parker v. 
Blighton, 32 Mich. 266; Swanston v. 
Morning Star Mining Co., 2 Col. 565; 
s.c. 18 Fed. Rep. 215; Wood v. Anders, 
5 Bush (Ky.), 641; Coughlin v. Hud. Riv. 
R. R. Co.,71 N. Y. 448; Pulver v Harris, 
52 N. Y. 73; Wright v. Wright, 70 N. Y. 
96 ; Eberhardt v. Schuster, 10 Abb. (N. C.) 
874, 891, note; otherwise since 1879. 
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proceeds to enforce judgment, this will: be set aside as irregu- 
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Under statutes which give an attorney a lien upon the judgment 
and execution for his fees and disbursements in obtaining the 
same, he has no lien before judgment, for the lien is one that is 


expressly created upon the judgment and execution. 


Before 


judgment the client may settle the action and discharge the 
debtor without the consent of the attorney ;? or the client may 
at any time before the entry of judgment assign his interest in 
the cause of action, and thus defeat the lien of the attorney.® 
V. Settlement of the Suit by the Parties before Judgment in 
Fraud of the Altorney. — But a settlement made by the parties 
before judgment in fraud of the attorney’s rights and with the 
intention to cheat him out of his costs, would be set aside so as 
to allow the suit to proceed for the purpose of collecting his 


1 McDowell v. Second Av. R. R. Co., 
4 Bosw. (N. Y.) 670; Pinder v. Morris, 3 
Caines (N. Y.), 165. See, however, Ros- 
quin v. Knickerbocker Stage Co., 21 How. 
Pr. (N. Y.) 292. ° 

2 Simmons v. Almy, 103 Mass. 33; 
Getchel v. Clark, 5 Mass. 309; Coughlin 
v. N. Y. Cent. & Hud. Riv. R. R. Co., 71 
N. Y. 448; Hawkins v. Layless, 39 Ga. 5. 

8 Potter v. Mayo, 3 Me. 34. 

4 Swain v. Senate, 5 Bos. & Pul. 99; 
Cole v. Bennett, 6 Price, 15; Morse v. 
Cook, 13 Price, 473; Brunsdon v. Allard, 
2E. & E. 17; Talcott v. Bronson, 4 Paige 
(N. Y.), 501; Tullis v. Bushnell, 65 How. 
Pr. (N. Y.) 465; Rosquin v. Knickerbocker 
Stage Co., 12 Abb. Pr. 324; s. c. 21 How. 
Pr. 298; Sweet v. Bartlett, 4 Sandf. 661; 
McDonald v. Napier, 14 Ga. 89; Jones v. 
Morgan, 39 Ga. 810; The Victory, Blatch. 
& H. 443, per Betts, J.; Hutchinson v 
Pettes, 18 Vt. 614; Dietz v. McCallum, 
44 How. Pr. (N. Y.) 493; Keenan v. Dur- 
finger, 19 16.494; Owen v. Mason, 18 Jd. 
156; Parker v. Blighton, 32 Mich. 266; 
Lehman, Ex parte, 59 Ala. 631; Jackson 
v. Clopton, 66 Jb. 29; Mosely v. Nor- 
man, 74 Jb. 422; Coughlin v. N. Y. 


costs. Slight circumstances are often regarded as competent 


Cent. & Hud. Riv. R. R. Co., 71 N. Y. 
448, per Earl, J.: ‘“‘There are many 
cases where this has been allowed to be 
done. It is impossible to ascertain pre- 
cisely when this practice commenced, 
nor how it originated, nor upon what 
principle it was based. It was not upon 
the principle of a lien, because an attor- 
ney has no lien upon the cause of action, 
before judgment, for his costs; nor was 
it upon the principle that his services 
had produced the money paid his client 
upon the settlement, because that could 
not be known, and in fact no money may 
have been paid upon the settlement. So 
far as I can perceive it'was based upon 
no principle. It was a mere arbitrary 
exercise of power by the courts; not 
arbitrary in the sense that it was unjust 
or improper, but in the sense that it was 
not based upon any right or principle 
recognized in other cases. The parties 
being in court, and a suit commenced and 
pending, for the purpose of protecting 
attorneys who were their officers and 
subject to their control, the courts in- 
vented this practice and assumed this 
extraordinary power to defeat attempts 
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proof of collusion,—as that the party has a good cause of 
action for a-larger sum than that received in settlement, and igs 
irresponsible and unable to satisfy his attorney’s costs; or that 
there is an appearance of concealment in the settlement. But 
generally suspicious circumstances alone are not enough to 
authorize the court to interfere for the attorney’s protection. 
There must be something to show that the judgment-debtor 
fraudulently colluded with the judgment-creditor to defeat the 
attorney’s lien.! 

The mere fact that the parties to a suit make a settlement 
after verdict but before entry of judgment and pending a stay 
of proceedings, is not conclusive that the parties acted collu- 
sively to defraud the attorney of his rights. Something more 
must be shown.? 

If the judgment debtor acts in collusion with his creditor and 
pays him with the intention of cheating the attorney out of his 
lien, the debtor is not protected in making such payment, though 
he has received no actual notice of the lien.’ If notice of the 
attorney’s lien has been given to the adverse party, and the 
latter disregards the notice and pays the judgment or compro- 
mises it with the client, such adverse party is liable to the 
attorney for the amount of his lien.‘ 

But even as regards a settlement before judgment without the 
attorney’s consent, the courts so far take notice of and regard 
the equitable claim of the attorney to be paid for his services in 
the case, that wherever the party is obliged to ask the aid of the 
court to enforce or carry into effect his settlement, the court will 


to cheat the attorneys out of their costs. 
The attorneys’ fees were fixed and definite 
sums, easily determined by taxation, and 
this power was exercised to secure them 
their fees.’’ 

1 Francis v. Webb, 7 C. B. 731; Clark 
v. Smith, 6 M. & G. 1051; Nelson v. 
Wilson, 6 Bing. 568. 
2? Wade v. Orton, 12 Abb. Pr. (N. Y.) 
444. 

8 Heartt v. Chipman, 2 Aik. (Vt.) 162; 
Heister v. Mount, 17 N. J. 488; Howard 
v. Osceola, 22 Wis. 459; Rosquin v. 


Knickerbocker Stage Co., }2 Abb. Pr. 
(N. Y.) 824; s. ¢. 21 How. Pr. 293. 

* New Jersey.— Barnes v. Taylor, 30 
N. J. Eq. 467; Heister v. Mount, 17 N. J- 
L. 488; Braden v. Ward, 42 N. J. L. 518, 
In this State the attorney’s right of lien 
exists only where he has received the 
money upon the judgment, or has arrested 
it in transitu, or where the defendant has 
paid the money after receiving notice of 
the attorney’s lien. Braden v. Ward, 


supra ; Campbell v. Tomey, 7 N. J. L. J. 
189, 
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refuse its assistance if any want of good faith to the attorney be 
discovered in the transaction.'. The fact that there was no con- 
sideration, or no adequate consideration, for the settlement and 
discharge of the suit is evidence of bad faith.’ 

A Court of Admiralty will not allow an out-door settlement of 
a suit by a seaman for wages, made without the concurrence of 
his proctor, to bar his claim for costs. Notwithstanding the set- 
tlement, the court will retain the suit and allow the proctor to 
proceed for costs. The court will consider a settlement so 
made, unless explained, to have -been made for the purpose of 
depriving the proctor of his costs. Collusion to defeat the lien 
of an attorney is at law a ground for avoiding a settlement so far 
as the attorney is concerned. But a Court of Admiralty pro- 
ceeds upon a broader principle in protecting the proctor. Costs 
are treated as his distinct and exclusive right, although nominally 
granted to the party. They are, moreover, granted or denied 
according to the merits and equities of the party in relation to 
the subject-matter of the litigation. Accordingly, where a suit 
for wages had almost reached a hearing, and the proctor had in- 
curred large expenses, when the libellant made a secret settlement 
and gave a release in full, and it appeared that he had a good 
cause of action for more than the amount paid in settlement, the 
court protected the proctor and decreed the payment of costs to 
him, notwithstanding the settlement.‘ 

In suits for personal torts, settlements made by seamen in the 
absence of the proctor, are allowed when deliberately made for 
a consideration not shown to be inadequate, and the proctor is 
tendered his costs. The latter will not be allowed to proceed 
with the suit, merely because he objects to the settlement. And 
even though the proctor is not protected in the settlement, if this 
be made in good faith, and the situation of the respondent was 
such, that there was more danger of undue influence upon him 
than upon the libellant, the proctor will not be allowed to pro- 


1 Young v. Dearborn, 27 N. H. 824. 401; Collins v. Hathaway, Ole. 176; 
2 Young v. Dearborn, supra. Ship Cabot, Newb. Adm. 348; Trask »v. 
8 Brig Planet, 1 Sprague, 11; Collins The Dido, 1 Haz. Pa. Rep. 9; Gaines v. 
v. Nickerson, 1 J6. 126; Angell v. Travis, Abb. Adm. 297. 
Bennett, 1 Jb. 85; The Victory, * The Victory, Blatch & H. 443. 
Blatch. & H. 448; The Sarah Jane, Jd. 5 Brooks v. Snell, 1 Sprague, 48. 
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ceed with the suit to recover his costs.’ In a suit for a tort the 
respondent is not bound to regard the costs of the libellant’s 
proctor in the light of a lien on him or on any funds under his 
control; because no costs could exist until damages had been de- 
creed against the respondent, and because a recovery in such a 
suit does not exclusively carry costs as an incident, in admiralty.? 

VI. Lien upon the Cause of Action by Agreement or As- 
signment. —Unless the cause of action be assignable in its 
nature, the client can not give his attorney any lien upon it, even 
by agreement.® Although in such case there be a definite agree- 
ment for a lien in which the amount of the fees is fixed, and the 
defendant is notified of this at the commencement of the action, 
the attorney can have no lien before judgment is rendered. A 
claim against a town for personal injuries caused by a defective 
sidewalk is not an assignable cause of action, and, therefore, an 
agreement by the plaintiff to give his attorney for his fees half 
of the amount that he might recover in the action, creates no 
lien upon the cause of action, and does not prevent the defend- 
ant from making a settlement with the plaintiff and paying him 
a sum of money for a release and discontinuance of the action 
against the attorney’s protest. The attorney had no vested 
interest in the claim, and no lien even for his taxable costs.‘ 

An action for slander or libel is not assignable ; and the attor- 
ney can have no lien on the cause of action before judgment. 
Though the client promised the attorney before the suit was be- 
gun that he should receive for his services the damages that might 
be recovered, the client may discontinue the suit at any time 
before judgment without the attorney’s consent.° 

Where, however, the action is founded upon a negotiable in- 


1 Purcell v. Lincoln, 1 Sprague, 230: 
Paterson v Watson, Blatch. & H. 487. 

2 Paterson v. Watson, supra, 

8 Swanston v. Morning Star Mining 
Co., 13 Fed. Rep. 215; Coughlin v. Rail- 
road Co., 71 N. Y. 448 (reversing s.c. 8 
Hun, 136; Eberhardt v. Schuster, 10 Abb. 
(N. Y.) N. C. 874, 391, note ; McBrotney v. 
Railroad Co., 17 Hun (N. Y.) 385; 8. ¢.87 
N. Y. 467; Sullivan v. O’ Keefe, 53 How. 
Pr. (N. Y.) 423; Brooks v. Hayford, 15 


Abb. Pr. 342; Quincy v. Francis, 5 Abb. 
(N. Y.) N. C. 268; Pulver v. Harris, 52 
N. Y. 73 (affirming s.c. 26 Barb. 500); 
Wright v. Wright, 70 N. Y. 96 (affirming 
41 Supr. Ct. 482. Since 1879 otherwise in 
New York by statute. 

‘ Kusterer v. City of Beaver Dam, 56 
Wis. 471; s. c. 48 Am. Rep. 725. 

5 Quincy v. Francis, 5 Abb. (N. Y.) 
Pr. (n.8.) 286; Miller v. Newell, 20S. C. 
123; s. c. 47 Am. Rep. 833. 
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strument, or a contract in writing, which is in the attorney’s pos- 
session, his lien attaches to the contract before judgment, and 
his client can make no settlement or assignment of the action 
without discharging his attorney’s fees.1_ The lien in such case 
attaches from the time the contract is delivered to the attorney 
and he commences the action. In such case the lien attaches not 
only for the attorney’s services rendered in that suit, but also for 
his general account for professional services rendered the client. 
The settlement or assignment is subject to the attorney’s general 
lien.? In such case also the rule that a bona fide settlement, 
payment or assignment of the cause of action made before judg- 
ment, without notice of the attorney’s lien prevails against the 
lien, has no application; neither has the rule that the attorney’s 
lien upon a judgment yields to the right of set-off of the opposite 
party.’ 


Leonarp A. JONES. 
Boston, Mass. 


1 Coughlin v. N. Y. Cent. & Hud. R. Jb. 453; Dennett v. Cutts, 11 N. H. 
R. Co., 71 N. Y. 448, 449, per Earl, 163. 
J.; Courtney v. McGavock, 23 Wis. 2 Schwartz v. Schwartz, 21 Hun 
622; Kustezer v. City ot Beaver Dam, (N. Y.), 33. 
56 Id. 471; Howard v. Osceola, 22 3 Schwartz v. Schwartz, supra. 
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1. Elements of a Limited Partnership. 
2. Miscellaneous Rules of Liability. 
3. The Certificate. 

4. Residence. 

5. The Affidavit. 

6. Cash Payment. 

7. Publication. 

8 


. Interference in the Management. 
9. Withdrawal of Capital. 


10. Loans between the Firm and the Special Partner. 
11. Buying out the Business. 
12. In what Names sued. 


13. Insolvency, Assignments, Receivers. 


14. Dissolution, Alterations in Names, Business, Contributions. 
. Conflict of Laws. 


The term special partnership, or limited partnership, has some- 
times been applied to partnerships confined to a single under- 
taking or to a single branch of business.". The usual modern 
meaning, however, is a partnership in which the liability of 
some of the members for firm debts is limited to the amount 
of capital they have invested in the enterprise. In some States 
there are trading associations called limited partnerships, in 
which the liability of all the members is limited.? Ohio and 
Michigan have these contrivances,’ but Ohio calls them partner- 
ship associations and Michigan, partnership associations limited. 
The latter name is evidently the best. It is completely de- 
scriptive and does not confuse them with limited partnerships 
proper, which are now adopted in nearly every State and Terri- 
tory of the Union, and have a definite meaning. The partner- 
ship associations are more like joint stock companies limited. 


1 Parsons, Part. 526, and cases cited; Laws, 1884-5, p. 118; 1 Howell’s Stat. 
Livingston v. Roosevelt, 4 Johns. 251; (Mich.) 623; N. J. Laws, 1880, p. 304; 
Bently v. White, 3 B. Mon. 263. Ohio 78 Laws, 248. 

2? McClelland’s Dig. (Florida), 797; 3 Rev. Stat. (Ohio), 151, sect. 3161la; 
Purdon’s Annual (Pa.), 1791; Virginia Howell’s Stat. (Mich.), sect. 2365. 
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The statutory rules for their government differ widely from 
those for the government of limited partnerships, and give them 
somewhat of the appearance, and perhaps somewhat of the 
nature, of corporations.’ 

Limited partnership originated on the continent of Europe. 
Except in Louisiana, where it has always existed, it was not 
made use of in our law until adopted by statute in the State of 
New York, in 1822. It was unknown to the Romans, but it has 
been in use on the continent so long, that the exact place of its 
origin is uncertain, and it is disputed whether to France or to 
Italy is due the credit of its invention. In the Italian language 
this partnership is called Accomandita, and in the French, 
Société en commandite. In Louisiana, it is called partnership in 
commendam. These expressions are derived from the Latin 
word commendare, to deposit, to lend, to intrust; and in its 
early form, and even in modern times, the limited partnership is 
said to be regarded by Europeans as more of a trust than a part- 
nership. For example, money or merchandise was given to a 
sailor or a traveling merchant to trade with in the countries he 
might visit. He was to have a share in the profits, the bailor 
was to have the rest and was not to be liable beyond the 
amount of his investment. The continental nations evidently 
regard the special partner as a lender of capital. They neyer 
apply to him the word limited. To treat him as a partner whose 
liability happens to be limited is an American and English 
notion.? 

In the trade of modern Europe, the limited partnership has 
acquired an importance almost equal to that of our corporations. 
The amount of capital contributed by the special partners is 
often very large, and is often divided into shares and made 
transferable. In such cases the general partners have a slight 
resemblance to the directors and the special partners to the 
stockholders of a corporation. But with the important differ- 
ences, that the stockholders can have a voice in the management, 


1 They have been called quasi-cor- 355. But, see, Lennig v. Penn. Morocco 
porations. Patterson v. Tidewater, ete., Co., 16 W. N.C. (Phila.) 114. 
12 W. N. C. (Phila.) 452; Oak Ridge, 2 Troubat Lim. Part. 23-40; Mar- 
etc., v. Rogers, 16 W. N. ©. (Phila) shall v. Lambeth, 7 Rob. (La.) 471. 
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and the special partners cannot; that the corporation has per- 
petual existence, and the life of the partnership is limited ; that 
the directors of the corporation can be changed at certain periods, 
and the general partners remain in until dissolution; and finally 
that in a corporation the liability of every one is limited. There- 
fore for enterprises of great magnitude, like railroads, banking, 
or insurance, the limited partnership is unsuited, and the French 
and other continental nations have for these purposes a form of 
association, which is about the equivalent of a corporation.! 
When the introduction of limited partnerships into the United 
States was first proposed, it was argued in their favor, that if 
business enterprise were allowed to work in such forms it would 
prevent the increase.of corporations. The States and Territories 
of the Union, with scarcely an exception, have followed the 
example of New York, and adopted the suggestion.? Yet com- 
paratively few limited partnerships have been created, and it 
cannot be said that they have prevented the creation of corpora- 
tions. Perhaps the severity of the courts in turning special 


partners into general ones for interference in management and 


for flaws in the certificate has led the people to prefer the certain 
limited liability of a corporation to the very uncertain liability 
of a limited partnership. 

Limited partnerships either in the French or in the American 
sense of the word can hardly be said to exist in England. The 
English have joint stock companies, which are a cross between 
a partnership and a corporation, and may be limited or unlimited, 
or have their stockholders limited and their directors unlimited. 
By 28 and 29 Victoria, chapter 86 (1862), a person may lend 
money to a trader and, without becoming responsible as a partner, 
receive interest varying with the profits.® 


1 See Troubat Lim. Part. 23 e¢ seg. 

2 The following isalist: Alabama, Ar- 
kansas, California, Colorado, Connecti- 
cut, Dakota, Delaware, District of Co- 
lumbia, Florida,‘Georgia, Idaho, Llinois, 
Indiana, Iowa, Kansas, Kentucky, 
Louisiana, Maine, Massachusetts, Mich- 
igan, Minnesota, Mississippi, Maryland, 
Missouri, Montana, Nebraska, Nevada, 
New Hampshire, New Jersey, New 


York, North Carolina, Ohio, Oregon, 
Pennsylvania, Rhode Island, South 
Carolina, Texas, Tennessee, Utah, Vir- 
ginia, Vermont, West Virginia, Wash- 
ington. 

3 Thring, Joint Stock Cos., 1, 8 et 
seq. (note); Shelford Joint Stock Cos., 1, 
854; Rapalje and Lawrence, Law Dic. tit. 
‘Company,’ ete. 
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The only work on this subject in the English language is 
Troubat on Limited Partnership, an American book published 
in 1853, and believed to be now out of print.’ It deals almost 


exclusively with the French law. 


Its great labor is to prove that 


in all cases of limited partnership our judges should be guided 
by the law of France. Although his book is seven hundred 
pages long the author cites only fifteen American decisions, and 
these he usually refers to only to differ from them. Itisa 
wordy volume, and written in a style of the utmost unction and 
confidence. It is valuable, however, for its discussion of the 


French law. 


1. Elements of a Limited Partnership. — An examination of 
the various statutes discloses the following as the important 


elements of an American limited partnership.’ 


1. Limited partnerships can be formed for any mercantile, mechanical or 


manufacturing business, but not, usually, for banking or insurance.® 

2. Shall consist of one or more persons called general partners liable to the 
full extent of their individual property, and of one or more persons called 
special partners liable only to the extent of the capital contributed by them. 

3. The capital contributed by the special partner must be paid incash. (In 
some States in goods or land at a valuation.) ¢ ‘ 


1 Since the above was written an ex- 
cellent American book on limited part- 
nerships has appeared, by Mr. Clement 
Bates of the Cincinnati Bar. 

2 The statutes of the States vary but 
little from one another, exceptin the 
case of Louisiana. That State’s provis- 
ions for limited partnerships (in com- 
mendam) are simpler than those of the 
others, Any partnership may receive a 
limited partner. Limited partnership in 
Louisiana is therefore a modification of 
which other partnerships are susceptible 
rather than a separate division of part- 
nerships. Code, art. 2839 e¢ seq. 

8 For example Arkansas (Rev. Stat, 
sect. 4374), allows roads, railroads, canals 
and insurance, Massachusetts (Pub. Stat. 
428), and Indiana (Rev. Stat. 6038), forbid 
insurance, but appear to allow banking. 
Mississippi (Rev. Code, sect. 1005) and 


4, The general partners shall alone transact the business, and no special 


Oregon, Gen. Laws, 699, apparently allow 
banking andinsurance. Kentucky, Gen. 
Stat. 685, Missouri, Gen. Stat. 899, Vir- 
ginia, Code, 989, West Virginia, Rev. 
Stat., ch. 145, forbid brokerage. See 
Bowes v. Holland, 14 Up. Can. Q. B. 316, 
for meaning of “mercantile business.” 
The partnership must keep within due 
scope ofits business. Lerch, etc., v. First 
Nat. Bank, etc., 16 W. N. C. (Phila.) 104. 
Describing the business as “general 
dealers”’ is not sufficient. Benedict v. 
Van Allen, 17 Up. Can. Q. B. 234. The 
penalty for doing business forbidden 
by the statute is unlimited liability. 
McGehee v. Powell, 8 Ala. 827, 

4 See, for example, Kansas, Gen. Stat. 
601, Florida, McClellan’s Dig. 797, 
Arkansas, Rev. Stat. 782, sect. 4373, 
Pennsylvania, Purdon’s Dig. 939, sect. 
33. 
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partner shall have power to sign for the firm or inany way bind it; or interfere 
inthemanagement. If he doso he shall be deemed a general partner. In some 
States the special partner may examine into the condition of the firm, give advice, 
lend money to the firm and receive its notes and bonds as security, lease land 
to it, lend his name and credit to it, and negotiate business for it if approved by 
a general partner 

5. A limited partnership is not deemed to be formed until a certificate signed 
and acknowledged and accompanied by an affidavit is filed in some public office? 
The certificate is to be filed in every county in which the firm has a place of 
business and must contain :8— 

(1.) Name of firm; 

(2.) Nature of business; 

(3.) Names of generals, names of specials, with residences; 

(4.) Amount of capital contributed by each special; 

(5.) Dates at which partnership is to commence and to terminate. 

6. An affidavit or statement by a general partner stating that the capital of 
the specials has been paid in cash must be filed with the certificate.‘ 

7. False statements in certificate or affidavit make special partners gen- 
eral. 

8. Terms of partnership to be published in newspapers a certain number of 
times under penalty of specials being deemed general. 

9. Every renewal must be by the filing of a new certificate, etc., and publica- 
tion.> 

10. Suits may be brought by and against the general partners as if there 
were no special partners. 

11. Every alteration in the names, inthe contributions, in the nature of the 
business (sometimes the death of a partner)® shall be deemed a dissolution, 
and the partnership if afterwards carried on and not formally renewed shall 
be general.’ 

12. Any special partner may sell his interest in the firm without dissolving or 
making the firm general, provided a notice of the same be filed, etc.® 
13. Firm title shall contain only the names of the general partners usually 


1 See New York (Rev. Stat. 2237, sect. 
17), California (Civil Code, 7490), Da- 
kota (Civil Code, sect. 1460), Georgia 
(Code, sect. 1936), Illinois (Rev. Stat., ch. 
84, sect. 19), Iowa (Rev. Code, tit. 14, ch. 
9, sect. 2168), Michigan (Howell’s Stat., 


sect. 2364), New Jersey (Rev. Stat. 808, - 


sect. 17). 

2 If the preliminaries to the formation 
of a limite¢ partnership fail the partner- 
ship is not void, but becomes ageneral 
partnership to all who deal withit Levy 
v. Lock, 47 How. Pr. 894; Gray v. Gib- 
son, 6 Mich. 800; Lachomette v. Thomas, 
5 Rob. (La.) 172; McGhee v. Powell, 8 
Ala. 827. 


3 Riper v. Poppenhausen, 43 N. Y. 68. 

4 De Lizardi v. Gossett, 1 La. Ann. 
138, 

5 Andrews v. Schott, 10 Pa. St. 47; 
Hirsch v, Vanuxun, 15 W. N. C. (Phila.) 
467; Grinnell v. Haddock, 16 W.N. C. 
(Phila.) 96. 

6 New York, Rev. Stat. 2236, sect. 
12. 

7 New York, Rev. Stat. supra. 

8 Very few States have this provision. 
New York (Rev. Stat. 2287, sect. 12), 
New Jersey (Rev. Stat. 809), Michigan 
(Howell’s Stat. 2361), Pennsylvania (Pur- 
don’s Dig. 938, sect. 28). 
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without the words ‘‘and company.’’ If a special partner allow his name to 
appear in the firm title he shall be held to unlimited liability. 

14. A special partner cannot withdraw any part of his capital in the shape of 
interest or profits.? 

15. Every partner guilty of fraud in the partnership affairs shall be liable in 
damages to the party injured, and be also indictable. 

16. Assignments in preference of creditors are void, and make the special 
partners who take part in them general. 

17. No special partner can claim as creditor until other creditors are sat- 
isfled, except in some States for such dealings with the firm as are allowed by 
law. 

18. No dissolution previous to time indicated in certificate, except by notice 
filed and published. 


2. Miscellaneous Rules of Liability. — Substantial compli- 
ance with the statute, it has been said, is all that is required, 
and matters of mere form may be neglected.‘ It has also been 
said that the statute must be construed strictly, but not harshly.® 
It is impossible to find fault with either of these assertions, and 
yet they are of very little value until the special instances are 
examined. 

The special partner may become generally liable either for his 
own acts or for the acts of the general partners. When the 
partnership is in process of formation the special partner may 
become generally liable for an act of the general partner, although 
he knew nothing of it and never consented to it. Any false 
statement in the certificate or affidavit, or any failure to comply 
with the requirements essential to formation will make the spe- 
cial partner generally liable, and neither his innocence nor the 
fact that no harm was done is any defense.’ But, after the part- 
nership is completely formed, it is the general rule that unless 
the special partner is cognizant of breaches of the statute, he is 
not to be made generally liable for them.” The special partner 


1 Vilas Bank v. Bullock, 10 Phila. 4 Sm th v. Argall, 6 Hill, 479. 

809 Andrews v. Schott, 10 Pa. St. 47;. 5 Lachaise v. Marks, 4 E. D. Smith, 

Metropolitan, etc., v.Gruber, 14 W.N.C- 610. 

Phila.) 12,89; German v. Moodie, 9 W. It is the special partner’s business to 

N. C. (Phila.) 221. see that the formation is correct. Hub- 
2 New York (Rev. Stat. 2237, sects. bard v. Morgan, 8 Kent’s Com. 386. 

15, 16), New Jersey (Rev. Stat. 808, 7 If he knows enough to put him on 

sects. 15, 16). inquiry he will be liable. Guillou ». 
3 New York Rev. Stats. 2238, sect. Peterson, 89 Pa, St. 163. 
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is not allowed to take part in the management, therefore it 
would be cruel to hold him liable for acts which the statute has 
expressly refused him the power to prevent. It would also 
defeat the object of the statute and deter prudent men from 
investing their capital in that way.! 

If a special partner says that he is a general one he will be 
generally liable to all persons to whom he has so represented 
himself.? But one who has dealt with a firm known to be 
limited has the burden of showing it to be general ; this can be 
done by cross-examination.® 

Although partners are liable for torts committed by them- 
selves or by an agent of the firm acting within its scope, yet the 
fact that a special partner has become generally liable does not 
necessarily make him liable for the torts of the general partners. 
He is liable only if he is privy to the tort, and his having 
become generally liable for debts does not make him an active 


partner, nor does it show that he was privy to the tort.‘ 

A foreigner who complies with the limited partnership law of 
his own country cannot be treated as a general partner in the 
transactions of his firm with American citizens.° 


1 Singer v. Kelly, 44 Pa. St. 145; Tay- 
lor v. Rasch, 11 Nat. B. Reg. 91; s. ¢. 1 
Flip. C. C. 885; Ward v. Newell, 42 Barb. 
482; Jonau v. Blanchard, 2 Rob. (La.) 
513; Van Ingen v. Whitman, 62 N. Y. 
528; Madison Co. Bk. v. Gould, 5 Hili, 
309; Pierce v. Bryant, 5 Allen, 91; Lan- 
caster v. Choate, Id. 580; Haviland v. 
Chace, 39 Barb. 283; Richardson v. Hogg, 
38 Pa. St. 158; Vandike v. Rosskam, 67 
Pa. St. 380; Seibert v. Bakewell, 87 Pa. 
St. 505; Tournade v. Methfessel, 3 Hun, 
144. Butsee Pfirmann v. Henkel, 1 Brad- 
well (Ill.), 145; Henkel v. Heyman, 91 
Ill. 96. 
2 Barrows v. Downs, 9 R. I. 446. 
8 Whillden v. Bullock, 4 W. N. C. 
(Phila.) 284; Bausman v. Rogers, 2 Jd 
428. 


* McKnight ». Ratcliff, 44 Pa. St. 156; 
Robinson v. McIntosh, 3 E. D. Smith, 221. 


3. The Certificate. —The object of the certificate is to give 


5 King v. Sarria, 7 Hun, 167. As to 
the right to levy execution on the goods 
of a limited partnership or on one part- 
ner’s interest therein, see Bradbury v. 
Smith, 21 Me. 117; Harris v. Murray, 28 
N. Y. 574; Vandike v. Rosskam, 67 Pa. 
St. 330. A female minor, if emancipated, 
can be a limited partner in Louisiana. 
Jonau v. Blanchard, 2 Rob. (La.) 513. 
If the preliminaries to the formation 
of a limited partnership fail, the part- 
nership will be general. Levy v. Lock, 
47 How. Pr. 894; Gray v. Gibson, 6 Mich. 
300; Lachomette v. Thomas, 5 Rob. (La.) 
172. A special partner may contract with 
his fellow partners to assume a greater 
liability than the statute imposes. Met- 
ropolitan Nat. Bk. v. Sirret, 97 N. Y. 
820, 381. 
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notice of the individuals, business, capital and duration of the 
partnership, and to afford a continuous and truthful source of in- 
formation on these subjects. The certificate with its accompany- 
ing affidavit must, therefore, remain on file in the public office. 
It is not put there simply to be recorded. If it is taken away a 
debt incurred while it is absent can be recovered from the special 
as if he were a general partner.! 

False statements in the certificate or affidavit are fatal to the 
special partner. If the certificate or affidavit be untrue, a limited 
partnership is not formed, and all the partners are generally lia- 
ble; and they will remain generally liable, not only for the time 
prescribed in the articles, but also as long afterwards as the 
partnership has a legal existence.? 

The certificate and affidavit are prima facie evidence of the 
facts they contain, and prima facie evidence that a limited part- 
nership has been formed. But when evidence has been used to 
contradict them they cannot be used in rebuttal.’ 

It is not necessary that the certificate should be filed on the 
same day that it is executed. In one case filing it twenty-eight 
days after execution was considered sufficient, and the special 
partner could not be turned into a general partner by a creditor 
whose claim accrued after the filing. Even if the partners did 
business before the filing, that, itis said, would not make them ’ 
general to a creditor whose claim accrued after the filing.‘ q 

If the firm move their place of business into another county 
without filing a new certificate there, the special partners will be 
generally liable.® 

4. Residence. — Ifthe certificate state that the general partners 
are A. and B., both of Brooklyn, in the State of New York, and 
that the special partner is C., of Jersey City, in the State of 
New Jersey, it is a sufficiently accurate designation of residence.*® 


1 Pfirmann v. Henkel, 1 Bradwell (Ill.), 518; Madison Co. Bk. v. Gould, 5 Hill, 
145; Henkel ». Hyman, 91 Ill. 96. See 309; Haviland v. Chace, supra. 
these two cases for the effect of special’s 4 Levy v. Lock, 47 How. Pr. 394. 
knowledge of the absence of the certifi- 5 Van Ripper v. Poppenhausen, 48 N. 
eate. The certificate must be recorded. Y. 68. 

Gray v. Gibson, 6 Mich, 300. 6 Lachaise v. Marks, 4 E. D. Smith, 
2 Haviland v. Chace, 39 Barb. 2838. 610. 
* Van Ingen v. Whitman, 62 N. Y. 
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5. The Affidavit. — The affidavit is usually executed by one 
of the general partners and is annexed to the certificate. It is 
intended to show that the contributions of the special partners 
have been actually paid in. Like the certificate it must be 
strictly true or the special partner will suffer. He is responsible 
for any error in it; and neither his good intention that the mis- 
take should not be made, nor his good faith in afterwards supply- 
ing the deficiency, nor the fact that no harm resulted to any one 
will save him.! 

But the affidavit need not follow the exact words of the statute. 
If the certificate state that the special partner has paid his con- 
tribution in cash and the affidavit say that he has ‘‘ actually paid 
in’’ one thousand dollars, *‘ the same being the sum specified in 
the within certificate,’ it is a sufficient compliance. The words 
‘actually paid in’’ are equivalent to paid in cash.’ 

6. Cash Payment. —The majority of the States require the 
contributions of the special partners to be paid in cash; only a 
few allow the contributions to be paid in goods or land at a val- 
uation. When the statute requires cash, a payment by check 
a few days after filing the affidavit, although before the partner- 
ship begins business, is too late, and the special partner will be 
generally liable? But a payment by check is good if made at 
the time of filing, and with checks drawn against existing deposits 
and subsequently realized as cash.* 

Giving credits or promissory notes which the other partners 
agree to call cash is not a cash payment.’ Nor are United States 
bonds payable to bearer,’ nor goods, nor half goods and half 
cash’ equivalent to cash payment. 


1 Durant v. Abendroth, 69 N. Y. 148; ofthe other partners to him and thus be- 


Pierce v. Bryant, 5 Allen, 91. 

Johnson v. McDonald, 2 Abb. Pr. 
290. 
® Durant v. Abendroth, 69 N. Y. 148. 

* Maginn v. Lawrence, 13 J. & S. (N. 
Y.) 285; Durant v. Abendroth, supra; 
People v. Stockton, etc., R. R., 45 Cal. 
806; Hogg v. Orgill, 34 Pa. St. 844. 

5 Van Ingen v. Whitman, 62 N. Y. 
518; Pierce v. Bryant, 5 Allen, 91. 
Where aspecial partner put in the notes 


came a general partner, that did not in- 
validate his claim upon the notes. Brown 
v. Davis, 6 Duer, 549. See also as to 
notes, Patterson v. Holland, 7 Grant (Up. 
Can.), 1; Watts v. Taft, 16 Up. Can. Q. 
B. 256; Whittemore v. McDonell, 6 Up. 
Oan. C. P. 547; Benedict v. Van Allen, 
17 Up. Can. Q. B. 234. 

6 Haggerty v. Foster, 103 Mass. 17. 

7 Haviland v. Chace, 39 Barb. 288; 
Richardson v. Hogg, 38 Pa. St. 153. If the 
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When, by the articles of the agreement, the special partner was 
to contribute a thousand dollars in cash and about eight thousand 
dollars in goods, and this fact appeared in the certificate, and 
the affidavit stated that he had paid the thousand dollars in cash 
and the eight thousand in goods, it was held that there had not 
been the payment required by the statute.!_ But when the spe- 
cial partner bought from the general partner a stock of goods, 
and put down as his contribution the money thus paid to the 
general partner, the sale having been entered into by both par- 
ties for the purpose of enabling the special partner to become 
such, this was a good cash payment. The means used to obtain 
the cash are not important, provided it is the property of the 
special partner when it is paid in.? 

If part of the contribution paid in by the special partner be 
furnished by another party, with a secret understanding that 
he is to have a proportionate share in the profits, it is not a cash 
payment, and both the third party and the special partner will 
be held liable as general partners.® 

A special partner who has not paid in his contribution, is not 


only generally liable, but by a bill in equity, he may be com- 
pelled to pay it in or be made a trustee of it, and that at the 
suit of an assignee for creditors, a fellow-partner or a cred- 
itor.‘ 

7. Publication. —The statutes usually require the terms 
of the partnership to be published for at least six weeks imme- 


statute allows appraised goods, their non- 
appraisement makes the special partner 
generally liable. Vandike v. Rosskam, 
67 Pa. St. 880; Holliday v. Union 
Bag, etc, 3 Col. 342. See Keystone, 
etc., v. Schoellkopf, 11 W. N. O. (Phila.) 
182. And a mere general description 
or a lumping valuationis not a sufficient 
appraisement. Maloney v. Bruce, 94 Pa. 
St. 249. 

1 Inre Merrill, 12 Blatchf. 221. 

2 Lawrence v. Merrifield, 10 J. &S. 
(N. Y.) 36. See, also, on this point the 
interesting case of Metropolitan Nat. Bk. 
Sirret, 97 N. Y. 320. The money con- 
tributed by the special partner in that 


case was used to purchase a stock of 
goods from him, so that he appeared to 
be in the same position as if he had con- 
tributed goods instead of cash. 

8 Bulkley v. Marks, 15 Abb. Pr. 454; 
The assignment of a patent right is 
not cash payment. Bernent v. Phila. 
Co., 5 W. N. C. (Phila.) 58. As to the 
effect of the special partner borrowing 
the money for his share secured by the 
notes of the general partners, see, 
Coffin and Hurlbut’s Appeal, 106 Pa. 
St. 280. 

4 Bell v. Merrifield, 28 Hun, 219; 
Robinson v. McIntosh, 3 E. D. Smith, 
221. 
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diately after the registry of the certificate.’ Substantial errors 
in the statement published will render the special partner gener- 
ally liable. But it appears to be unsettled whether the error 
must be intentional or whether an accidental error, unknown to 
the special partner, will be fatal to his liability. In Smith v, 
Argall,? the sum actually contributed by the special partner was 
two thousand dollars, but by a mistake of the printer it was pub- 
lished in the newspapers as five thousand dollars. The special 
partner was held to general liability, and his innocence was of 
no avail. In Madison Co. Bank v. Gould,’ the certificate stated 
that the partnership would commence October 16, but the 
newspaper publication put it November 16. The court held that 
to affect the liability of the special partner, such an error must 
be intentional. 

It is uncertain whether publication ought to be treated as 
part of the formation of a limited partnership, or whether it is 
simply a notice that such a partnership has been formed. Ac- 
cording to the theory already mentioned,’ if it is part of the 
formation, the intentions of the special partner are not to be 
considered, but if it occurs after formation his intention and 
knowledge are important. The statutes say expressly that the 
certificate and affidavit are essential to the creation of a limited 
partnership, but they do not so speak of the publication. But 
although the statutes do not make publication a prerequisite to 
formation, yet it may be said, as is suggested in Van Ingen v. 
Whitman,' that in legal contemplation, and for all practical pur- 
poses, publication is a very important, and, perhaps, a necessary 
element of formation. The same reasons can be adduced for 
the requirement of publication that are adduced for the re- 
quirement of certificate and affidavit. The certificate and affi- 
davit are to let people know the exact nature and state of the 
partnership they are about to deal with. The publication is for 


1 The New York act reads: ‘The ? 6 Hill, 479, affirmed on appeal, 3 
partners shall publish the terms of the Denio, 4365. 
partnership when requested for at least,” 8 6 Hill, 309. 
ete., etc. The word requested, al- * See ante, p. 853, 
though appearing in the original, seems 5 62N. Y. 622. 
to be a mistake for “ registered.”’ Ar- 
gall v. Smith, 3 Denio, 435. 
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the same purpose, and the rules which apply to the one, ought 
to apply to the other. As much harm can be done by a false 
statement in the publication as by a false statement in the cer- 
tificate. Moreover there is no law which forbids the special 
partner to attend in person to the correctness of the publication. 
But he is expressly forbidden to take part in the business man- 
agement of the firm. Therefore, the chief reason for holding 
him liable, after formation, only for his own knowledge and in- 
tention, is absent in the case of publication. 

A slight mistake in the names of the partners, as Argale for 
Argall will not vitiate the publication. If the publication be 
made within the first seven days after the registry of the certifi- 
cate, it is a sufficient compliance with the statute requiring the 
publication to be made immediately after registry. So also the 
requirement that the publication shall be made for six weeks is 
complied with by a publication in a daily paper once in each 
week for six successive weeks. If no objection to a mistake in 
publication be made at the trial, it can not be taken advantage 
of on a writ of error.' 

8. Interference in the Management. — In the matter of interfer- 
ence by the special partner in the management of the firm the 
statutes of the States vary. Some allow interference in certain 
specified cases, and some allow no interference at all. An 
interference contrary to the statute makes the special partner 
general. 

Where the articles provided that the son of the special partner 
should be book-keeper, and have a general supervision of the 
business, and that the general partner should sign no check or 
note without the son’s approval, the special partner was held 
generally liable. It was more than asupervision of the business. 
He was retaining through his agent a controlling management.? 
But where both the general partners abandoned the business and 
left the State, thus dissolving the firm, it was held to be no inter- 
ference for the special partner to collect the assets and distribute 
them ratably among the creditors.’ The interference intended by 


1 Bowen v. Argall, 24 Wend. 496. 3 Outcalt v. Burnet, 1 Handy (Ohio), 
2 Richardson v. Hogg, 38 Pa. St. 158. 404; Lawson v. Wilmer, 3 Phila. 122. 
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the act is an interference with an existing partnership. The part- 
nership in this case having been dissolved, there could be no 
interference. But even if the action of the general partners had 
not amounted to a dissolution it is doubtful if the collection and 
distribution of the assets by the special partner under such cir- 
cumstances would make him generally liable.’ If the special 
partner negotiate the purchase of real estate it is an interfer- 
ence. But if real estate be purchased and the title taken in the 
names of all the partners, but without the privity or consent of 
the special partner, he is not liable.?- 

9. Withdrawal of Capital. —If a special partner withdraw 
any part of his contribution he can be held generally liable or 
made a trustee of the part withdrawn for the benefit of cred- 
itors.* But before he can be made a trustee a judgment must 
have been obtained against the firm and an execution issued 
thereon have been returned unsatisfied. Even a member 
of the firm can by a suit in equity compel the special part- 
ner to pay back the part of his contribution he has with- 
drawn.® 

A special partner cannot withdraw his capital after notice of 
dissolution, but before dissolution has actually taken place.’ If 
the general partners purchase real estate for the firm and the 
special partner intentionally allow his name to appear in the title 
deed, it will be equivalent to a withdrawal of capital. For a 
judgment against the firm would not attach to his share in the 
land, and a judgment against him us an individual would be a 
lien on his share. Nor could the general partners convey his 
share of the land without his consent. But he is not to be made 


2 Outealt v. Burnet, supra. 3 Madison Co. Bk. v. Gould, supra; 


2 Madison Co. Bk. v. Gould, 5 Hill, 
809. In Louisiana it has been held that 
@ special partner can, without becoming 
generally liable, have any transaction 
with his firm that a stranger could have. 
Rayne v. Terrell, 83 La. Ann. 812, See 
also, Ulman v. Briggs, 32 La. Ann. 657. 
If the special partner buy out the busi- 
ness it is an interference. See section 
“ Buying out the Business.” 


Bell v. Merrifield, 28 Hun, 219; La Cho- 
mette v. Thomas, 1 La. Ann. 120. 

4 Bell v. Merrifield, supra. As to a 
trustee for the benefit of creditors com- 
pelling repayment by the special partner, 
see Robinson v. McIntosh, 3 E. D. Smith, 
221. 

5 Robinson v. McIntosh, supra. 

6 Bulkley v. Marks, 15 Abb. Pr. 454. 
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liable for the appearance of his name in the deed unless it is there 
by his knowledge and consent.’ 

A loan by the firm to the special partner has been held not to 
be a withdrawal. It was, however, suggested that such a loan 
would amount toa withdrawal if it were not afterwards returned 
with interest.2 When the partners enter into an agreement to 
dissolve the firm, due notice being given as required by the stat- 
ute, the special partner at the same time selling his interest to 
the general partners and receiving from them promissory notes 
payable after the dissolution, thisis not a withdrawal of capi- 
tal.2 The case might be altered if the special partner should ne- 
gotiate the notes to innocent holders, who might then in preju- 
dice of other creditors appear as claimants against the limited 
partnership.‘ 

The payment and receipt of dividends as a device to withdraw 
capital will render the special partner generally liable. But divi- 
dends paid in good faith, which unintentionally reduce the capi- 
tal, will not have that effect. He must, however, restore the 
amount by which the capital has been reduced.® 

10. Loans between the Firm and the Special Partner. — As 
has already been seen a loan by the firm to the special partner, 
if paid back, is supposed to be allowable.* But when the special 
partner lends money to the firm he cannot, except in Connecticut, 
recover it back ratably with other creditors, unless expressly so 
anthorized by the statute.’ 

11. Buying out the Business. —If the special partner buy out 
the business he is generally liable for all previous debts of the 
firm as well as those subsequently contracted.® 

If the partners agree on a dissolution, and, before the statute 
requirements in this respect are complied with, the special part- 


1 Madison Co. Bk. v. Gould, 5 Hill, 7 Clapp v. Lacy, 35 Conn. 463; White 


809. v. Hackett. 20 N. Y. 178; Ward v. Newell, 
2 Hogg v. Orgill, 84 Pa. St. 344. See, 28 How. Pr. 102; Millsv. Argall, 6 Paige, 
also, preceding section. 677; Walkenshaw v. Perzel, 82 How. Pr. 
3 Lachaise v. Marks, 4 E. D. Smith, 233;Dunning’s Appeal, 44 Pa. St. 150; 
610. First Nat. Bank, etc. v. Whitney, 4 Lan- 
4 Lachaise » Marks, supra. sing (N. Y.), 34. 
5 Lachaise v. Marks, supra. 8 First Nat. Bank, etc. v. Whitney, 


® Hogg v. Orgill, 34 Pa. St. 844. See supra. 
also, preceding section. 
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ner sell out his interest to the general partners and in payment 
accept a mortgage on firm property, it will be an alteration in the 
shares of the partnership, will work animmediate dissolution, 
and ifthe partnership be carried on afterwards the special part- 
ner will be generally liable.'. But if in such case the general 
partners had given their notes to the special partner in payment 
for his share and the notes had not been payable until after the 
dissolution there would be no alterationand the special partner 
would be safe.? 

12. In what Names Sued. — The statutes provide that suits 
by and against the firm shall be brought by and against the gen- 
eral partners as if there were no special partners.’ The statutes 
of some States allow the special partners to be named when the 
object of the suit is to charge them as general partners.‘ It is 
probable that this can be done even in States where the statutes 
do not expressly-authorize 

13. Insolvency, Assignments, Receivers.—In the matter of 
insolvency the statutes provide two things. Assignments in 
preference of creditors are void, and the special partners who take 
part in them are generally liable; so, the special partner can- 
not claim as creditor until the other creditors are satisfied.® 

The general partner can without the consent of the special 
partners, make an assignment for the benefit of creditors, and, if 
the assignment is fair to all the creditors, it will be sustained. 
This is so even when the special partner has become generally 
liable. He is not thereby an active partner, but a dormant part- 
ner generally liable.’ 


A special partner can, by mortgaging his separate private 


1 Beers v. Reynolds, 11 N. Y. 97. 206 ; Spalding v. Black, 22 Kan. 55. See 


2 Lachaise v. Marks, 4 E. D. Smith, 
610. See Lachaise v. Lord, 10 How. Pr. 
461, for an instance of creditors following 
the assets when the special partner has 
sold his interest to the general partners. 

® Ladner v. Gibbon, 5 W. N. C. 
(Phila. ) 127. 

* E. g., South Carolina (Gen. Stat., 
sect. 1380), Oregon (Gen. Laws, 700). 

5 Schulten v. Lord, 4 E. D. Smith, 


Schulten v. Lord, on the question of 
making a special partner a party in the 
appointment of a receiver. 

6 Farnsworth v. Boardman, 131 Mass. 
115; Mills v. Argall, 6 Paige, 577; McAr- 
thur v. Chase, 18 Gratt. 683; Dunning’s 
Appeal, 44 Pa. St. 150. 

T Robinson v. McIntosh, 3 E. D. Smith, 
221; Mills v. Argall, 6 Paige, 577; Darrow 
v. Bruff, 36 How. Pr. 479. 
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property prefer one of his own individual creditors without com- 
ing within the rule of the statute. If, however, the special 
partner had at the time become a general partner, it might be 
said that such a preference would be preferring his own creditor 
at the expense of the creditors of the firm.’ 

By most of the statutes neither a general nor a special partner 
can assign any of his property so asto prefer any of his own 
creditors at the expense of the creditors of the firm. But anas- 
signment by a general partnership, in which a member of a 
limited partnership is also a member, would not violate this 
provision. The assignment by the general partnership is not an 
assignment by its individual members of their individual prop- 
erty. The property of the firm is not the property of the 
members. Each member owns his share in subordination to the 
rights of his copartners, and in subordination to the rights of the 
creditors of the firm. And the creditors of an individual part- 
ner can reach only his share of the surplus after the firm debts 
are paid. So, likewise, when a general partnership assigned and 
preferred a limited partnership to which some of the members 
of the general partnership belonged, it was held a valid assign- 
ment and could not be successfully attacked by the creditors of 
the limited partnership.? 

The special partner cannot be paid his contribution or any 
loan he may have made to the firm until the other creditors are 
satisfied. In some States statutes have been passed allowing 
him to claim ratably with other creditors for loans to the firm,‘ 
but leaving unaltered the law postponing him to other creditors 
with respect to his contribution. But if the limited partnership 
be indebted to a general partnership in which the special partner 
of the limited firm is a member, the debt due the general partner- 
ship is not to be postponed because of the special partner’s 
interest in it. If a debt against a limited partnership be as- 


1 George v. Grant, 28 Hun, 69; s.c. 28. In Connecticut the special partner 

20 Hun, 872. ‘ can claim ratably for loans, although 
2 Fanshawe v. Lane, 16 Abb. Pr. 71. the statute does not expressly authorize 
8 See ante, section Loans between the t. Clapp». Lacey, 85 Conn. 463. 

Firm and the Special Partner. 5 Hayes v. Heyer, 35 N. Y. 826; Hayes 

4 New York, Rev. Stat. 2238, sect. v.Bement, 8 Sandf. 394. 
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signed to the special partner after the dissolution of the firm it will 
not come under the provision postponing the claims of the special 
partner until the other creditors are paid. It accrued to him 
after the dissolution when he was no longer a special partner.! 

The property of an insolvent limited partnership is to be re- 
garded asa trust fund for the benetit of all the creditors. It is 
the duty of the partners to place the effects of the firm in the 
hands of a proper and responsible trustee to be by him fairly 
distributed. If the partners neglect to make a proper assign- 
ment any creditor can, without proceeding to judgment and 
execution at law, have a receiver appointed for the benefit of all 
the creditors and obtain an injunction restraining the firm from 
unlawfully disposing of its property. .But a creditor can always 
obtain a preference by commencing an action at law and pros- 
ecuting it to judgment and execution before the date of the order 
appointing the receiver. Such a judgment creditor after the re- 
turn of his execution unsatisfied can set aside a void assignment 
which interferes with the execution of his judgment against the 
joint or separate property of any of the members of the limited 
partnership. A judgment confessed by the partners will be a 
preference within the statute and void.? 

When a receiver is to be appointed the special partner, or, if 
he is dead, his executor, should he made a party. A receiver 
will not be appointed at the request of a single creditor. He 
must prosecute his suit for the benefit of all the creditors.‘ 


1 Hayes v. Heyer, 35 N. Y.3826. It don, 9Abb. Pr.127; Whitcomb v. Fowle 


has been held by the Common Pleas of 
Philadelphia that when a special partner 
sues the general partners for the return 
of the contribution, on the winding up of 
the firm, it is no defense for the general 
partners to allege that there are creditors 
unpaid. The creditors alone can take ad- 
vantage of the statute. Brooke v. Alex- 
ander, 8 W.N. C. (Phila.) 304. 

2 Fanshawe v. Lane, 16 Abb. Pr. 71; 
Whitewright v. Stimpson, 2 Barb. 879; 
Innes v. Lansing, 7 Paige, 683; Walken- 
shaw wv. Perzel, 82 How. 238; Green »v. 
Breck, 82 Barb. 73; Van Alstyne v. Cook, 
25 N. Y. 489, overruling Jackson v. Shel- 


7 Abb. N.C. 295; 56 How. Pr. 365; Arti- 
san’s Bank v. Treadwell, 34 Barb. 553; 
Batchelder v. Altheimer, 10 Mo. App. 
181. As to when the special partner can 
obtain-a receiver, see Snyder v. Leland, 
127 Mass. 291. 

8 Walkenshaw v. Perzel, 82 How. 
238; Schulten v. Lord, 4 E. D. Smith, 
206. 

4 Lachaise v. Marks, 10 How. Pr. 461; 
4 E. D. Smith, 612. As to the state of 
insolvency which will justify the appoint- 
ment of a receiver, see Levy v. Ley, 6 
Abb. Pr. 89; Beebe v. Boswell, cited 2 
Purdon Dig. Pa. (10th ed.) 988. 
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If, after a limited partnership is dissolved, the partners con- 
tinue to give notes in the name of the firm, the holders of these 
notes can not claim ratably with the creditors. The creditors 
are preferred and the holders of the notes left to their action at 
law against the individual partners.’ 

It is not the duty of the special partner to collect and care for 
the assets after failure.’ 

14. Dissolution, Alterations in Business, Names, Contribu- 
tions, etc. —The dissolution of a limited partnership is accom- 
plished either by the expiration of the time mentioned in the 
articles, or before the end of that period by the filing and pub- 
lication of a notice for a certain number of weeks, or by some 
change in the nature of the partnership, as an alteration in the 
names of the partners, in the contributions of the special part- 
ners, or in the kind of business carried on.? A dissolution is 
also effected by a new member joining the firm,* or by the gen- 
eral partners abandoning the business and leaving the State.® 
If the partnership business be carried on after the dissolution 
all the members are generally liable. 

When the partnership is dissolved by the expiration of the 
time named in the articles, no formal notice is required. For 
when the partnership is formed, its duration is stated in the 
certificate, and in every renewal of the certificate. This is all 
the notice that the statute contemplates. 

When it is attempted to dissolve the partnership by filing a 
notice and publishing it for four weeks the dissolution will not be 
complete until the termination of the four weeks. Up to that time 
the partnership is as much a limited one as ever it was.’ All 


1 Haggerty v. Taylor, 10 Paige, 261. ness did not work a dissolution unless 
2 Singer v. Kelly, 44 Pa. St. 145. the special partner was privy to it. See, 
8 Beers v. Reynolds, 11 N. Y.97; La- also, Taylor v. Rasch, 1 Flip. C. Ct. 385. 
chaise v. Marks, 4 E. D. Smith, 610. In * Andrews v. Schott, 10 Pa. St. 47. 
New York, the death of one of the lim- 5 Outcalt v. Burnet, 1 Handy (Ohio), 
ted partners works a dissolution. Ames 404. 
v. Downing, 1 Brad. 321; Walkenshaw 6 Haggerty v. Taylor, 10 Paige, 261; 
v. Perzel, 4 Rob. 426. See Perth Amboy Marshall v. Lambeth, 7 Rob. (La.) 471. 
v. Condit, 1 Zab, ( N. J.) 659. In Singer 7 Bulkley v. Marks, 15 Abb. Pr. 454; 
v. Kelly, 44 Pa. St. 145, it was held Bulkley », Lord, 28 How. Pr. 455: Fan- 
that an alteration made by the gen- shawe v. Lane, 16 Abb. Pr. 71. 
eral partners in the nature of the busi- 
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the requirements of the statute must be complied with, 


or 
there will be no dissolution.’ In publishing the notice, the day 


of the week which is taken for the first publication must be taken 


for each of the succeeding ones.? 


Each publication is intended 
to represent seven days. 


After dissolution a receiver may be appointed at the suit of a 
special partner for an account,’ and the special partner does not 
become generally liable by receiving assets in payment of such 
account. Nor is the special partner generally liable if he col- 
lect the assets after dissolution for the purpose of winding up 
the affairs of the firm ;° nor does he ipso facto become generally 
liable after dissolution by failing to have a final settlement, or 
by leaving his money in the firm. He must have done some- 
thing or permitted something to be done which by law will make 
him responsible as a general partner.® 

15. Conflict of Laws.—In general the laws of the place of 
formation govern the relations of the partners, and the extent 
of the special partner’s liability, but remedies are according to 
the laws of the former.’ 


Sypyey G. FIsHER. 
PHILADELPHIA. 


1 In re Terry, 5 Biss. (Il].) 110. partner after dissolution for unpaid con- 
2 In re King, 5 Ben. (N. J.) 453. tribution, see De Lizardi v. Gossett, 1 
8 Hogg v. Ellis, 8 How. Pr. 473. La. Ann. 188. 
* Pusey v. Dusenbury, 75 Pa. St. 437. 6 Slocomb v. Lizardi, 21 La. Ann. 855. 
5 Lawson v. Wilmer, 8 Phila. 122. 7 Hastings v. Hopkinson, 28 Vt. 108; 
See Singer v. Kelly, 44 Pa. St. 145. In Kingv. Sarria, 7 Hun, 167; Barrows v. 
Louisiana, the active partners may after Downs, 9 R. I. 446; Hogg v. Orgill, 
dissolution continue the firm name with- 34 Pa.St. 344; Rosenberg v. Block, 50 N. 
out rendering the special partner liable. Y. Sup. Ct. 367; Lawrence v. Batcheller, 
Marshall v. Lambeth, 7 Rob. (La.) 471. 181 Mass. 504, 509. 
As to suing the executor of a special 
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Does the sale of a railroad company, whose charter is irrevo- 
cable, under the foreclosure of a mortgage, necessitate its 


reorganization under the laws, constitutional or otherwise, in 
existence at the time of the sale, or does the old corporate exist- 


ence pass to the purchasers ?? 


The solution of the above question will depend upon the 
answer to the four following propositions, viz. : — 

First. What are the franchises of a railroad company ? 

Secondly. What does the mortgage cover? 

Thirdly. Can the State transfer these franchises without their 


revesting in her? 


Fourthly. Does the United States Supreme Court still sustain 
the Dartmouth College Case, in so far as regards the inviolability 


of contracts ? 


First. What are the franchises of a railroad company ? 

It has been said? that ‘* the term franchise has several signifi- 
cations, and there is some confusion in its use; the opinion 
best supported by the authorities is, that the franchise consists 
of the entire privilege embraced in the grant, but does not em- 
brace the property acquired by the exercise of the franchise as at 
first granted.’’ It is true that the definitions of a franchise are 


1 It will be well to state that this ques- 
tion has never been presented directly to 
the Supreme Court of the United States, 
where the company has been authorized 
by the legislature, and has, in obedience 

thereto, mortgaged all its rights, priv- 

leges and franchises. There have been 

numerous tax cases before that tribunal 
which has been thought by many in the 
profession to have decided this question ; 
but it is submitted that it has not done so. 
Trask v. McGuire, 18 Wall. 391; Mor- 
gan v. Louisiana, 93 U.S. 217; Railroad 


conflicting, but this want of consistency is more assumed than real, 


v. Maine, 96 U. S. 507; R. R. Co.. v. Co. 
of Hamblin, 102 U. 8. 278, 277; Wilson 
v. Gaines, 103 U. S. 417; Louisville & 
Nash. R. Co. v. Palmes, 109 U. S. 244; 
Memphis & Little Rock R. Co. v. Com- 
merce, 112 U. S. 609; St. Louis, Iron 
Mountain & So. Ry. Co. v. Berry, 113 
U. S. 465; Chesapeake & Ohio Ry. Co. 
v. Miller, 114 U.S. 176. These cases are 
examined later on. 

2 Bridgeport v. New York, etc., R. 
Co., 80 Conn. 253, 266. 
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and has originated — as have so many other errors in the law — 
in attempting to cull from a particular case a general defini- 
tion, whereas, however, the opinion of the court has had reference 
solely to the point before it for decision.!_ Franchise and liberty 
are synonymous terms ; they are grants by the sovereign power. 
Incorporation is the creation of an artificial person, which can 
only exist by the grant of the sovereign power ; hence when the 
latter creates a corporation, it grants a liberty or a franchise for 
it to exist. As Blackstone says: a franchise is a royal privilege 
or a branch of the king’s prerogative subsisting in the hands of a 
subject, and in giving instances of what are franchises, he says: 
**It is a franchise for a number of persons to be incorporated 
aud subsist as a body politic, with a power to maintain perpetual 
succession, and do other corporate acts.”’ 

This right to be a corporation—to exist as an artificial 
being — is the prerogative franchise, with certain powers and 
rights incident to it. Thus, it must have a name, a common seal, 
and a continuoys identity ; for so long as it continues to exist, it 
can sue and be sued, plead and be impleaded, pass by-laws, . 
etc. All are incidents of the prerogative franchise, and it 
may also have special powers, privileges and exemptions. 
The secondary franchises are dependent upon the object for 
which the prerogative franchise has been granted. Thus, if a 
railroad, then its secondary franchises are its right to own, 
manage and run the road, and to take tolls thereon, etc. ; if a 
bank, then to do a banking business. This view of the franchises 
of a corporation will be found expressed in many cases.” 


1 This is strikingly illustrated in Paul 
v. Virginia,8 Wall., per Field, J.; Mor- 
gan v. Louisiana, 93 U. 8.217, per Field, 
J., p. 228; R. R. Cases v. Gaines, 97 U. vv. Sullivan R. Co. 21 Law Reporter, 
8. 697, per Waite, C. J., p. 711; Wil- 188; Bank of Middletown ». Edgerton, 
mington R. R. Co. v. Reid, 18 Wall. 264; 380 Vt. 182; Coe v. Columbus, etc., R. 
and Railroad v. Georgia, 98 U.S. 359, per Co., 10 Ohio, 872; and many other cases. 


be led astray by a definition of a franchise 
given in any particular case. 
2 Pierce v. Emory, 82 N. H. 484; Hall 


Strong, J., p. 865. From these cases, and It must be noted that these are only re- 
ferred to here, to support the statements 
in the text, as regards the definition of the 
word ‘“‘franchises.”’ The question before 
the court in each case was a different one, 
and the cases are considered later on. 


innumerable others that could be cited, it 
will be seen that the court in each case 
was only illustrating the point before it; 
hence, in order to reach a full and com- 
plete meaning of the word, one must not 
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It is thus clear that the franchises of a railroad are: — 
1. Its corporate existence or prerogative franchise, which 

cannot be sold or transferred, unless the law, by some positive 

prevision, has made it so, and pointed out the mode in which 

such sale or transfer may be made.’ 

2. Its secondary franchises —to ‘own, manage, control and 
run the road, and to take tolls thereon, etc. These fran- 
chises can be mortgaged and transferred without any direct, 
special authority, but simply under an authority to borrow 
money.? 

This leads us to inquire, when is a railroad authorized to sell 
or transfer its prerogative franchise? The answer will be found 
in the second proposition, viz. : — 

Secondly. What does the mortgage cover? 

The old common law did not in any case recognize a corpo- 
ratorapart from the corporation, nor did he possess any interest 
in its funds or franchises, which he could at his absolute pleasure 
convey to another; * that is, a corporator could not sell or trans- 
fer his shares or interest to another. But at the present time, 
unless expressly restrained, a shareholder can dispose of his in- 
terest to whomsoever he pleases. Again, as the individual cor- 
porators could not dispose of their interests, neither at common 
law had the corporation itself, in the absence of legislative au- 
thority, the power to mortgage any of its franchises. Thus, it has 
been held,‘ that ‘* judgments or mortgages binding the property 
of a corporation do not cover the tolls or real estate necessary 
for the enjoyment of the corporate franchises, unless authorized 
by the legislature ;’’ hence it becomes necessary to find out how 
this legislative authority may be expressed. There is no doubt 
that a mortgage of all the corporate property carries with it all 
the franchises, so far as to make the property available; * that is, 


1 Hall v. Sullivan R. Co., 21 Law tenances and all the tolls, profits, re- 


Reporter, 138. ceipts and resources thereof. 
2? Bardstown, etc., R. Co. v. Metcalf, *> Pierce v. Milwaukee, etc., R. Co., 
4 Mete. (Ky.) 199. 24 Wis. 511. See, also, East Boston 
8 Green’s Brice’s Ultra Vires, 10. Freight R. Co. v. Eastern R. R. Co., 18 


* Steiner’s App., 27 Pa. St. 313. But Allen, 422; Dunham v. Isett, 15 Iowa, 
in this case the legislature authorized 284; McAllister v. Plant, 54 Miss. 106, 
the mortgage of the road with its appur- 
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‘*the franchise to build, own, control and run a railroad, and 


to take tolls thereon, are not necessarily corporate rights. 
Whether, when they have been granted to a corporation created 
for the purpose of holding and using them, they may legally be 
mortgaged in order to obtain means to carry out the purpose of 
its existence, must depend upon the terms upon which they are 
granted, or, in the absence of anything special in the grant 
itself, upon the intention of the legislature, to be deduced from 
the general purposes it had in view, the means it intended to 
have employed to execute these purposes, and the course of leg- 
islation on the same or similar subjects.’?! From the above it 
will be seen that these secondary franchises are not necessarily 
corporate rights, and the authority to mortgage them, in the 
absence of anything special in the grant itself, will depend upon 
the intention of the legislature. Hence, the question is, how is 
that intention expressed? It has been held,? that ‘‘a railroad 
company authorized by its charter to borrow money on its credit, 
but not expressly authorized to execute a mortgage upon its 
property or franchises, has an implied power to do so. It 
cannot mortgage its corporate existence or prerogative franchise. 
But the right to build, own, and manage a railroad and to take 
tolls thereon is not a prerogative franchise.® 


A purchaser under 
its mortgage, would take the road subject to the terms of the 
charter, designed to protect the public, and would be bound 
thereby as fully as the corporation.’’ This case shows that where 
the company has legislative authority to borrow money on its 
credit, the legislature has hereby implied its intention of a grant 
of the power to mortgage its secondary franchises, but, being a 
railroad mortgage, and the public having a use in the road, the 
purchasers under the mortgage would only take the road, subject 
to the terms of the charter designed to protect the public. 

It is clear,‘ on principle, that a corporation authorized to bor- 
row money on its credit has an implied authority to mortgage its 
secondary or perpetuity franchises to own, manage and run the 


1 Hall v. Sullivan R. Co, 21 Law 


3 Referring to Hall v. Sullivan R. Co., 
Reporter, 138. 


supra, 
2 Bardstown, ete., R. Co. v. Metcalf, * Palmer v. Forbes,-23 Ill. 215. 
4 Mete. (Ky.) 199, 
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road, and to take tolls thereon. Now, when a charter contains 
an express authority to mortgage ‘‘ all the rights, privileges and 
franchises,” or the legislature subsequently recognizes such 
a mortgage,” or the said mortgage is expressly confirmed by the 
legislature,? what does it mean? It does not refer to the second- 
ary or property franchises —the franchises of building, owning 
and managing the road, for these may be mortgaged under a 
simple authority to pledge its credit, and besides they are capa- 
ble of existing and being enjoyed by natural persons, and there 
is nothing inconsistent with their being assignable. If held to 
apply only to these secondary franchises, it would be inconsist- 
ent with the definition of the term ‘ all the franchises.’’ Then 
what is the legislative ¢nfent in authorizing the mortgage of ‘+ all 
the rights, privileges, and franchises?’’ Why, all the fran- 
chises, that is, the right to exercise the secondary franchises of 
owning, managing, and running the road, and of taking tolls 
thereon, under the prerogative franchise of being a corporation 
with its incidental functions, and whatever exclusive rights and 
privileges it may possess. 

The prerogative franchise —the corporate existence — is an 
artificial being, a corporation — which only the law can create; 
and as it is created by law, so the law can authorize its transfer. 
The chief point of difference between the natural and the arti- 
ficial person, is that the former may do whatever is not forbidden 
by the law; the latter only what is authorized by its charter. 
Consequently all the cases —too numerous to mention — hold 
that where the creating power has given the corporation the 
authority to transfer its prerogative franchise, it can do so. 
Hence the question is, when has the creating power — the legis- 
lature — given this authority to a corporation to transfer its pre- 
rogative existence? It has been said‘ that ‘* a corporation is such 
an artificial being, that only the law can create it; and hence the 
franchise to be a corporation is not a subject of sale and trans- 
fer, unless the law by some positive provision has made it so, and 


1 Pierce v. Emory, 32 N. H. 486. * Hall v. Sullivan R. Co., 21 Law Re- 
? Howe v. Freeman, 14 Gray, 560. porter, 138 But this case also agrees 
8 Shaw v. Norfolk Co. R. Co.,5 Gray, with Pierce v. Emory. 

162. 
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pointed out the mode in which such sale and transfer shall be 
made.’’ Now I contend, if the legislature, through the corpo- 
rate charter, or a subsequent constitutional statute, has author- 
ized a mortgage of the road and ‘all its franchises, rights, 
privileges,’’ etc., it has thereby made its prerogative fran- 
chise a subject of sale and transfer. It has already been shown 
that the definition of ‘* all the franchises,’’ includes the preroga- 
tive as well as the secondary franchises, and also that the sec- 
ondary franchises are capable of existing and being owned by 
natural persous, and there is nothing inconsistent with their 
being assignable ; hence the special authority to mortgage “ all 
the franchises, rights, privileges,’’ etc., must refer, in order 
to have any meaning at all, to that franchise which is not 
capable of existing and being owned by natural persons, and is 
inconsistent with its being assignable, viz.: the prerogative fran- 
chise. This is clearly within what have just been stated to be the 
requisites for its sale and transfer, i.e., unless the law has pointed 
out the mode in which such sale and transfer shall be made ;’’ for 
when a mortgage is authorized, it is clearly known under what 
circumstances a sale and transfer become incidents of the mort- 
gage ; it isa conveyance of property, and passes it conditionally to 
the mortgagee.’ I do not contend that the prerogative franchise 
would pass under an ordinary sale, or under a judicial sale, fol- 
lowing a judgment, or even under a judicial sale under foreclos- 
ure proceedings, upon a mortgage created under an authority 
only to borrow money and pledge its credit ; for there is no doubt 
that there would be cases, in which the legislature had not 
intended that the prerogative franchise should be sold and trans- 
ferred, as it had not made any positive provision for it, neither had 
it pointed out the mode in which such sale and transfer might be 
made. But an express authority to mortgage ‘* all the franchises, 
rights, privileges,’ etc., does contain all these requisites. 
In a late case,? 1880, the court said in substance this road 


1 United States v. Fisher, 2 Curtis, Mich. 349. Also Attorney-General v. 
858; United States ». Hooe, 3 Curtis, 73. Joy,16 Am. & Eng. Ry. Cases, 643, 652. 
See Commonwealth v. Smith, 10 Allen, Meyer v. Johnson, appears to be contra, 
448; Richardson v. Sibley, 11 Allen, 65. but the company did not have the same 
2 Cook v, Detroit, etc., Ry. Co., 48 powers. 
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was authorized to mortgage its property and even franchises, 
and the mortgage was meant to be effectual, and it could only be 
made so by assuring to the purchasers in some way the use of the 
franchises. If the corporate existence were to remain after all 
the corporate property is disposed of, which it was the entire pur- 

pose of the corporate existence to manage, it is the mere shadow 

of a name without any valuable significance. If the franchises 

pass with the mortgaged property as they were meant to, all that 

is vital is thus transferred, and there is neither injustice nor in- 

congruity in holding that the legislature may treat the substance 

instead of the shadow as representing the corporate body. In 

the absence of legislation, there might be some awkwardness in 

giving a precise legal definition to the new arrangement, but 

there could be none concerning its substantial rights.” There 

could be no diminution of the privileges mortgaged without 

impairing the value of the mortgage as a security. 

It is no doubt true that the prerogative franchise makes the 
shareholders corporators; it attaches to each share and passes by 
assignment to every successive shareholder; it is not, by its very 
nature transferable; a grant of permission to A., to doa giver 
act is not transferable by A. to B., unless the grantor has given 
his consent.!. But I contend that the grantor —the legisla- 
ture — has given its consent; the right to mortgage ‘‘all the 
Franchises, rights, privileges,’’ etc., given by the legislature, the 
acceptance of and exercise of that right by the corporators, 
and the negotiation of the mortgage with the mortgagees, is a 
tripartite contract which the State has authorized, and, after a 
foreclosure sale, possesses all the elements of a completely 
executed novation: there are mutual agreements and mutual 
assents; a complete extinguishment of the liability of the 
original corporators as to their liability to the State, and the 
assumption of these liabilities by the transferees. It is a trian- 
gular contract between the State, the corporators and the mort- 
gagees or their purchasers under them. 

The corporators and their successors are the persons to whom 
the corporate existence is granted, and as they are authorized to 


1 Morawetz on Corporations, sect. 586. 
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transfer their share of the corporate existence — their stock — 
to whomsoever they wish, it is clear, that the owners of the cor- 
porate existence are an ever-varying body of men. It is there- 
fore farcical to hold that this existence cannot be transferred, 
because conferred upon a particular body of men, implying a 
special confidence in them. Now, if the charter which author- 
izes the transfer of stock, also authorizes the mortgage of 
‘all the franchises, rights, and privileges,’ etc., is there any 
possible difference in the transfer of the franchise of the corpo- 
rate existence in these two cases, save in the form of it? By 
the transfer of stock, it is an individual transfer of a single in- 
dividual stockholder’s share of the corporate existence at a time ; 
the old stockholders owned the corporate existence and after 
the transfer of their stock, the new stockholders own it, and the 
old stockholders are entirely divested of any share in it; it isa 
complefe novation ; whilst in the transfer by foreclosure under 
anu authorized mortgage of ** all the franchises, rights, privileges,”’ 
etc., the whole corporate existence is transferred at one time. 
Here also is a complete novation; it is simply another way 
in which the corporators can transfer the corporate existence. 
in the former, they dispose of it, each stockholder individually ; 
in the latter case, they dispose of it all acting together upon cer- 
tain conditions; and the legislature has authorized the one as 
much as the other, when it authorized the mortgage of ‘* all the 
Franchises, rights, privileges,’ etc. It must be remembered, 
as already stated, that by the old common law a corporator 
could not convey even his share or interest to another at his own 
pleasure; neither could all the corporators acting together convey 
to others all their portions of the prerogative franchise, ¢.e., their 
corporate existence ; but at the present time, in statutory corpo- 
rations, the corporators are authorized to convey their individual 
shares to whomsoever they please. Now, when in the same stat- 
utory corporation there is an authority for the corporation 
itself —7.e., all the corporators — to mortgage ‘* al/ the fran- 
chises, rights, privileges,’’ etc., it must mean that all the cor- 
porators can combine to mortgage the corporate existence, which 
existence is only the aggregate sum of each ccrporator’s share of 
the same. I do not contend that this can be done without legis- 
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lative authority, as is heldin Maine and Vermont,' although these 
cases seem to have been correctly decided on principle; but I 
do maintain that when the legislature has given express authority 
to mortgage ‘all the franchises’’ etc., this must mean, upon 
a foreclosure, the right to exercise the secondary franchises under 
the prerogative franchise. 


This leads us to the consideration of the next proposition, 
viz: — 

Thirdly. Can the State transfer the prerogative franchise, 
or does it necessarily revest in the State and be regranted anew 
by her? 

The right to exist as an artificial being is the prerogative fran- 
chise, and, as this artificial being is simply a creation of the sov- 
ereign power —a mere liberty, a grant, an easement, —it seems 
on principle to be without doubt that the sovereign power, 
which has brought it into existence, may, in the act creating it, 
authorize its transfer by authorizing the mortgage of all the 
franchises, rights, privileges, etc.; and if the State does 
grant the power, she waives her right to have this prerogative 
franchise revest in her; for one of its chief incidents, is a con- 
tinuous identity for so long as the prerogative franchise is 
granted. It seems to be clearand irrefutable that the State can 
do this; but it will be well to examine some of the decided cases, 
in order to show that what I have asserted to be true on principle 
has been followed by the courts. 

In Central Railroad & Banking Co. v. Georgia,’ it was said by 
the court, that the consolidation of two corporations does not 
necessarily work a dissolution of both and the creation of a new 
corporation; that whether such would be its effect depended upon 
the legislative intent; that in this case the consolidation act did 
not create a new corporation, but was a merger of one com- 
pany in the other; hence the prerogative franchise of the one 
was not seized by, nor did it vest in, the State, but it passed to 
and helped to make the prerogative franchise of the consolidated 


1 Miller v. Rutland, etc., R. Co., 86 Noyes, 56 Me. 459; Kennebec, etc., R. 
Vt. 452, 492; Shipley v. Atlantic, etc, Co.v. Portland, etc., R. Co.,59 Me. 28. _ 
R. Co., 55 Me. 895, 407. See Morrill v. 2 92 U. S. 665, 670. 
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company.’ But in Railroad Co. v. Georgia,’ the consolidation 
did create a newcompany. But the court did not disapprove the 
previous case ; on the contrary, it referred to it to see if the two 
acts of consolidation were alike. Again in the First Division 
of the St. Paul, ete., R. Co. v. Parcher,® the mortgage was on 
the roads, lands, and franchises; the court held ‘*‘ this included 
the prerogative franchise. The State foreclosed the mortgage 
and became the purchaser of ‘‘all the roads, lands, and fran- 
chises.’’ It was competent for the State to take and hold what- 
ever it acquired by foreclosure without merger or extinguishment, 
to lay down its sovereign character for the occasion and take 
and hold like a private individual.‘ In this case, the legislature 
by an act transferred all the rights and franchises to two indi- 
viduals, and it was urged that the act was inconsistent with the 
general laws, because it was creating a corporation by a special 
act. To this the court replied (p. 309), that ‘*there was no 
attempt to create new corporate franchises and thus to form and 
to bring into existence for the first time that which is the very 
essence of a corporation and without which a corporation is 
nothing ; but corporate franchises already in existence and held 
by the State as property, without merger in its general sov- 
ereignty and without extinguishment, were transferred to the 
persons enumerated in the act. This, we think, was a legitimate 
and constitutional transaction.’’ * 

These cases ® clearly show that, whether the prerogative tran- 


1 See Phil., ete., R. Co. v. State of Joy, 16 Am. & Eng. Ry. Cas. 643, 652, 


Maryland, 10 How. 376; Tomlinson ». 
Branch, 15 Wall. 460; Montgomery Ry. 
Co. v. Steiner, 51 Ala. 559. 

2 98 U. S. 859; also McMahon v. Morri- 
son, 16 Ind. 172; St. Louis, ete., R.Co. ». 
Berry, 113 U. S. 465, and Shields v. Ohio, 
95 U. S. 319. 

5 14 Minn. 308. 

4 Ifthe State can hold as a private in- 
dividual, there is no difference between 
her in that capacity and any other pur- 
chaser. 

5 See Commonwealth v. Central Pass. 
Ry. Co., 52 Pa. St. 506, 512; Mosier v. Hil- 
ton, 15 Barb. 657; also Atty.-Gen. ». 


where the court said: “The purpose of 
the act was to permit the creditors of 
chartered companies to enforce their de- 
mands by a sale and transfer of the fran- 
chises, and this would be impossible ifthe 
State were of itself to operate as a de- 
struction of the franchises. The act 
merely gave a remedy for the enforce- 
ment of debts, ete., and as franchises 
were to be sold for the satisfaction of 
debts, it provided a remedy whereby they 
might be kept alive.” 

6 Trask v. Maguire, 18 Wall. 391, is 
different. The lien of the State only cov- 
ered the road and its appurtenances; 
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chise is transferred to the successors of the old corporators, 
depends upon the legislative intent , that is, the State can transfer 
this franchise, and that it does not necessarily have to revest in 
the State and be regranted anew by her. : 


Fourthly. Does the Supreme Court of the United States still 
sustain the Dartmouth College Case, in so far as regards the in- 
violability of contracts? 

This question must undoubtedly be answered in the affirma- 
tive. Of course the right of eminent domain, and in some cases, 
the police power of the State, are held paramount to the obliga- 
tion of a contract; or rather in this case, that a contract binding 
the police power could never be made, and there have been nu- 
merous cases which have been thought to be within the ruling in 
this celebrated case, but which have not been so, but it is sub- 
mitted that where the issue has been squarely presented the 
Dartmouth College Case has always been affirmed.’ As was 
said in the Binghampton Bridge Case,? by Davis, J.: ‘* Courts 
to-day are estopped from questioning the doctrine of the Dart- 
mouth College Case.”’ 

It thus seems conclusive that the purchasers at a foreclosure 
sale under an authorized mortgage of all the franchises, rights, 
privileges, etc., need not reorganize under a new constitu- q 
tion. 


hence of course when the State became 
the purchaser atthe foreclosure sale, she 
only acquired as property, that which the 
lien covered, but the prerogative franchise 
revested in the State, not, through the 
lien, as property, but through its forfeit- 
ure to the State, its sovereign capacity 
having become a mere shadow. In Coe 
v. Columbus, ete., R. Co. and State »v. 
Sherman the mortgage liens were some~ 
what like those in Trask v. Maguire, only 
embracing ‘“‘the property and income ;”’ 
so of course, as in Trask v. Maguire, the 
prerogative franchise was not included. 
But none of these cases are antagonistic 
to those in the text. Hall v. Sullivan R. 
Co., supra, is of the same character. 


1 The writer does not wish to be un- 
derstood as holding that the Dartmouth 
College Case was correctly decided. 
On the contrary, he thinks it was 
wrongly decided. The clause in the con- 
stitution about the obligation of con- 
tracts was intended to refer to executory 
and not to executed contracts, 

23 Wall. 51, 73; Stone v. Farmer’s 
Loan and Trust Co.; Stone». Ill. Cen. R. 
R. Co. ; Stone v. N. O. & Northeastern R. 
R. Co. ; 116 U. S. 807-352, do not question 
the Dartmouth College Case. It was 
only held the charters of the corporations 
contained no contract, which is impaired 
by the statute under which the commis- 
sioners are to act. 
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I shall now examine the decided cases, in order to find out 
what has been held by the courts as sufficient legislative authority 
to pass the prerogative franchise. But before commencing this 
examination, I wish to state that dicta from many of these cases 
have been cited over and over again to support an assertion that 
the prerogative franchise could never pass under a mortgage. 
But this is not correct, and has been simply stated by the courts, 
as a preliminary general proposition, as an aid in reaching a con- 
clusion upon the point before the court. Hence these cases must 
be carefully analyzed ; for, as was said by the Lord Chancellor in 
Bray v. Bree,’ ‘* A very learned judge, the late Mr. Justice Hol- 
royd said, it was his rule never to apply a case to that before 
him until he had searched into every corner of the deed, or what- 
ever it might be, out of which the case arose; for he had fre- 
quently found in so doing, that there was something in the deed 
which destroyed any application of the case on which the parties 
relied ; also when a statute is referred to, never to be satisfied 
with anything except the statute itself.’”’ The writer has fol- 
lowed the rule of this eminent judge and has examined each case 
presented below, especially in regard to: (1) The question be- 
fore the court; (2) the corporate powers as granted by the leg- 
islature ; and (3) as to what the lien of the mortgaged deed 
embraced. These three points being settled, the value of the 
decision, as regards the question I am discussing, will be ap- 
parent. 

In Pierce v. Emory,’ the company was authorized by the legis- 
lature to mortgage all its property, rights, franchises, powers and 
privileges. Held, that at a foreclosure sale the prerogative 
franchise passed to the purchasers, the court saying: ‘‘ It is not 
easy to see how the original corporation in the hands of the for- 
mer corporators could, after such a sale, have any practical or even 
theoretical existence. They could have no property, maintain 
no action, nor elect any corporate officers ; these powers are all 
rights and franchises of the corporation created and granted by 
the act of incorporation. * * * The franchises were not for- 
feited to the State, but were transferred to the purchasers, and 


1 2 Clark & Fin. 453, 464. 2 32 N. H. 484. 
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the State could not revive the old corporation by a regrant of 
the franchises, which had become vested in the purchasers.’’? 
But in Hall v. Sullivan R. Co.,? the company, without legislative 
authority, mortgaged its road and franchise with all the lands, 
buildings and fixtures of every kind; by «a subsequent act 
the legislature recognized this mortgage in so far as regards 
the secondary franchises, providing tf at any time it becomes nec- 
essary, for the trustees to take possession of said road and operate 
the same for the benefit of the bondholders. The material ques- 
tion before the court was, Could the mortgage creditors take the 
road and operate it? Held—they could do so, because the leg- 
islature had by the subsequent act recognized the validity of the 
mortgage, z.e., of the secondary franchises. ‘There was no ques- 
tion in regard to the prerogative franchise. It is stated in a 
dictum that ‘‘the prerogative franchise is not the subject of 
sale or transfer unless the law has by some positive provision 
made it so, and pointed out the mode in which such sale or trans- 
fer shall be made.’’ This, of course, is correct and does not con- 


flict with Pierce v. Emory,’ which the court said it would follow 
if necessary. Now,if these two cases are consistent, we must 


find out wherein they differ. In Pierce v. Emory, the act au- 
thorized the mortgage, inter alia, of all the rights, powers, 
franchises and privileges; in Hall v. Sullivan R. Co., the 
subsequent legislative act recognized the mortgage of the sec- 
ondary franckises only; for it was alien only on ‘* the road and 
Sranchise, with all the lands, buildingsand fixtures of every kind ;’’ 
and the question before the court was, not whether the preroga- 
tive franchise passed upon a foreclosure, but whether the mort- 


1 The following cases agree with 
Pierce v. Emory: East Boston Freight 
R. Co. v. Eastern R. Co., 13 Allen, 422; 
Daniels v. Hart, 118 Mass. 543; Willink 


len, 448, and Richardson v. Ribley, 11 
Allen, 65, are not contrary; for in these 
cases, there was no authority to mort- 
gage all the franchises, etc. Richards 


v. The Morris Canal, etc., Co., 3 Gr. Ch. 
877; Randolph v. Larned, 27 N. J. Eq. 
657. In Shaw v. Norfolk Co. R. Co., 5 
Gray, 162, the legislature subsequently 
confirmed the mortgage ; in Howe v. Free- 
man, 14 Gray, 566, the legislature subse- 
quently recognized the mortgage by 
statute. Commonwealth v. Smith, 10 Al- 


v. The Merrimack & Conn. R. Co., 
44 N. H. 447, was like and agrees with 
Shaw v. Norfolk, supra, there being 
a subsequent legislative confirmation of 
the mortgage. 

2 21 Law Rep. 138. 

3 Supra. 
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gage covered the franchise of working the road, and could the 
mortgage creditors take the road and operate it? It was held that 
the legislative intent was to recognize the mortgage of the second- 
ary franchises, and that the mortgage creditors could take the 
road and operate it, the court, quoting the act as I have stated 
it above. Had the question in Hall v. Sullivan been whether 
the prerogative franchise passed under the mortgage that the leg- 
islature intended to recognize, it could have been answeredin the 
negative, and yet have been consistent with Pierce v. Emory, 
Both were by legislative authority. The latter case was of ‘‘all 
the franchises, rights, powers and privileges ;’’ he/d, the preroga- 
tive franchise passed. ‘The former case was of the road and fran- 
chise, with all the lands, buildings and fixtures of every kind; 
but this mortgage was without legislative authority, and the act 
recognizing it, by its words, clearly showed that the franchises 
the legislature intended to recognize as included in the mortgage 
were the secondary ones. These two are consistent; and the 
court in Hall v. Sullivan, approved of Pierce v. Emory, for it 
said it would have followed that case, if necessary. In Coe v. 
Columbus R. Co.,' the company only had the legislative author- 
ity to borrow money and to pledge ‘‘ its property and income”’ 
to secure the payment thereof; here, of course, only ‘‘ the prop- 
erty and income’’ passed to the purchasers at the foreclosure sale, 
but not the prerogative franchise ; the latter became, in the hands 
of the corporators, a mere shadow ; hence it died of inanition and 
revested.in the State. And when the State by a general act? 
granted a corporate existence to the purchasers, whomsoever they 
might be, it could only grant it, subject to the laws in existence 
atthe time of the grant. The question before the court was, in 
substance, as the legislature had not authorized the mortgage of 


1 10 Ohio, 372. To like effect: Atkin- 2 In Ohio, as in many or rather most 
son v. The Marietta, etc., R. Co.. 15 of the other States, there are general 
Ohio, 21, and State v. Sherman, 22 Ohio, acts, providing that at any judicial sale 
411, 428. Consulting the acts by which ofa railroad, the purchasers shall be- 
these companies were created, I find, as come vested with all the rights, privileges 
in Coe v. Columbus, they only had the and franchises, as fully as enjoyed by the 
authority to pledge “‘their property and old company. See Jones on Railroad 
income.” Securities, sects. 661 to 684. 
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the prerogative franchise when it had the constitutional authority 
to do so, could it by a general act pass this franchise to the pur- 
chasers, when the privileges thereby granted would be contrary 
to the laws then in force. It was held it could not do so. But 
there is nothing in this case contrary to Pierce v. Emory. 
In Memphis & Little Rock R. Co. v. Commissioners, the 
company possessed the legislative authority ‘‘ to mortgage the 
charter ;’’ the court held that, at a foreclosure sale, the pre- 
rogative franchise did not pass to the purchasers; but it must be 
noted that the company did not have the legislative authority to 
mortgage ‘‘ all the rights, privileges and franchises.’’ From the 
reasoning of the court and the cases it quotes to support its de- 
cision,’ it was evidently regarded that ‘* the mortyage of the char- 
ter,”’ simply meant the rights, that is, the secondary franchises, 
and hence it followed, of course, that upon a foreclosure sale, 
all that passed to the purchasers, was that which the mortgage 
covered, viz.: —the charter rights, 7.e., the secondary fran- 
chises; the old corporate existence, being the mere shadow, was 
practically seized by and revested in the State, and when the 
latter, by a subsequent general act, authorized the purchasers to 
create a new corporation, the latter would, of course, be subject 
to the laws existing at the time of the reorganization. In 
the Chesapeake & Ohio Ry. Co. v. Miller,’ the point decided 
was as follows: the consolidation act empowered the com- 
pany to raise funds: and to execute a lien therefor, on its 
‘* property and resources ; ’’ the court very properly held that, as 
the lien of the mortgage, authorized by the legislature, only em- 
braced ‘* the property and resources,’’ therefore the prerogative 
franchise did not pass to the purchasers. The question was in 


1112 U. S. 609. In St. Louis, Iron 
Mountain & Southern Ry. Co. v. Berry, 
113 U. S. 465, the question was in regard 
to an exemption from taxation after con- 
solidation; it is very apparent that the 
consolidation act was intended by the 
legislature to create a new corporation, 
so of course the latter derived its powers 
under the laws in existence at the time 
of the consolidation. 


2? Hall »v. Sullivan R. Co., supra ; 
Commonwealth v. Smith, supra; Coe 
v. Columbus, supra, and State v. Shee- 
man, supra. In all of these cases it will 
be found that there was no legislative 
authority to mortgage “all the rights, 
privileges and franchises ;’’ the said au- 
thority only extended to the secondary 
franchises. 
$114 U.S. 176. 
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regard to an exemption from taxation.' In this case, in two in- 
stances, the court held that the corporate existence of the Coy- 
ington & Ohio R. Co. could have been transferred; and _ this 
case and the preceding one, — Memphis, Little Rock, etc.,— 
are, therefore, worthy of especial comparison. In the latter, it 
was held thut ‘* the mortgage of the charter,’’ in the éxercise of 
legislative authority, did not, upon a foreclosure sale, pass the 
corporate existence to the purchasers ; yet in the former case, the 
court said:? A new corporation was not created and the act 
ceded to the purchasers the old corporate existence, now the 
property of the State of West Virginia. Here is an apparent 
inconsistency — but only an apparent one. If ‘* the mortgage of 
the charter,’’ at a foreclosure sale creates a new corporation, as 
it did in the latter case, why should not a sale of the charter have 
the same effect as it did not, in the former case? 

The answer will be found in the legislative intent. In the 
Memphis and Little Rock case, the legislature only authorized 
the mortgage of the ‘* charter and works,’’ and the court held 
that this case was governed by Hall v. Sullivan R. Co.; whereas, 
in the Chesapeake and Ohio case, the legislative act of 
March 1, 1866, provided (first section), ‘* that the persons upon 
whom the benefits of this charter may be hereafter conferred 
and who may be organized as hereinafter provided, shall there- 
upon be considered a corporation under the name,’’ ete. ; 
(second section), and the said company when fully constituted, 
shall have ‘all the rights, interests and privileges of what- 
soever kind in and to the said railroad and appurtenances, now 
the property of the State of West Virginia;’’ that is, the State 
held the corporate existence as property, not in its sovereign 
capacity, but as an individual;* and when the legislature 


? Agreeing with Morgan v, Louisiana, 
98 U. S. 217; Wilson v. Gaines, 103 U, 
8.417; Louisiana, etc., v. Palmes, 109 U. 
8. 244; Memphis, etc., v. Commissioners, 
112 U.S. 609; St. Louis, ete., Ry. Co. v. 
Berry, 118 U. S. 465. 

2 pp. 178, 179. 

8 If sold as the property of the State, 
the latter would hold as an individual — 
as in St. Paul, etc., R. Co. v. Parcher, 


14 Minn. 297 —exactly upon the same 
footing as the corporators themselves 
would hold; and if in the former case the 
corporate existence passes where the 
legislature authorizes the sale of ‘the 
charter with all the rights, interests, and 
privileges, now the property of the 
State,” so will the corporate existence 
equally pass where the legislature au- 
thorizes the sale of “ the charter” With 


|| 
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authorized the benefits of this charter to be sold, with ‘* all the 
rights, interests, privileges,’’ etc., it was a legislative intent to 
convey the corporate existence.’ Again, the act of 1867 — see 
remarks of the court, pages 179-180, also page 182,—con- 
solidated several roads into the Chesapeake & Ohio R. Co., to 
be vested, with ‘* all the rights, privileges, franchises, and pro- 
perty’’ which may have been in either company pricr to the 
act of consolidation, and the act further authorized the ‘* Virginia 
Central ’’ to contract with the commissioners of the Covington 
& Ohio, for the construction of the road, and that the said 
Virginia Central shall then be known as the Chesapeake & Ohio 
R. Co., and shall be entitled to all the benefits of ‘the charter’’ 
of the Covington & Ohio, and to ‘‘all the rights, interests and 
privileges,’’ which by this act are conferred upon the Chesapeake 
& Ohio R. Co.; that is, under ‘all the rights, privileges and 
franchises,’’ the corporate existence went to make the corpo- — 
rate existence of the consolidated road.? Hence, these two 
cases are consistent — that 1s —a legislative authority to mort- 
gage ‘* the charter and works,” as in the Memphis and Little Rock 
case — is only a legislative intent to mortgage the secondary 
franchises, but where the legislative authority is to mortgage 
or sell ** the charter’’ with ** all the rights, interests, and privi- 
leges’’? —as in the Chesapeake and Ohio case — the legislative 
intent is to pass the corporate existence. If this is not the true 
construction, then these two cases are not consistent. Hall v. 
Sullivan R. Co., relied upon by the court in the Memphis and 


‘all the rights, interests and privileges 
now the property of the corporators.”’ 
This point of this case is different from 
Trask v. Maguire, 18 Wall. 391. The 
lien of the State only covered “the road 
and its appurtenances,” as also in Morgan 
v. Louisiana, 98 U. S. 217, and in Wil- 
son vr. Guines, 103 U. 8. 417. Of course, 
the Chesapeake & Ohio R. Co. did not 
acquire the exemption from taxation, 
because the lien of the mortgage of the 
Chesapeake & Ohio R. Co., was only 
authorized to embrace the property and 
resources, 

1 That is, the corporate existence was 


transferred without the creation of a new 
corporation. What is the real difference 
in the legislative intent? None. 

2 There is a strong analogy, upon 
the point to which the text refers, be- 
tween this case, the Chesapeake & 
Ohio, and Humphreys v. Pegues, 16 
Wall. 244; Wilmington R. v. Reid, 13 
Wall. 264; Knoxville & Ohio v. Hicks, 
9 Baxter (Tenn.), 443; State of Tennessee 
v. Nashville, ete., R. Co., 12 Lea (Tenn.), 
583; Kentucky v. Owensboro, etc., R. 
Co., 17 Amer. and Eng. Ry. Cases, - 
428, 
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Little Rock case, does not support that case, unless, under the 
construction I have given above; whilst it does support the 
Chesapeake and Ohio case; and, as it will support both cases 
under what I have said above, and both cases are thereby rendered 
consistent, but are not so otherwise, it is evident that the above 
is the correct construction. 

In Knoxville, ete., R. Co. v. Hicks,’ the State authorized 
to be sold, that which was covered by the State’s lien; and 
as this lien embraced ‘* the entire property, rights, privileges and 
franchises,’’ it was held that this included the prerogative fran- 


chise. The question was in regard to an exemption from taxa- 
tion. This case is different from Trask v. Maguire,’ where the 


lien of the State only covered ‘* the road and its appurtenances,”’ 
and from Morgan v. Louisiana, where the mortgage lien evi- 
dently only extended to the secondary franchises. This differ- 
ence is pointed out in Wilson v. Gaines.‘ In Butler v. Rahn,’ 
it was urged that the mortgage was void, because it attempted 
to convey the prerogative franchise; whereas the company by its 
charter was only authorized to pledge ‘* its property and credit.”’ 
The court said: ** The charter authorized the company to pledge 
‘ its property and credit.’ We think the deed by a reasonable con- 
struction does no more; it conveys *‘ all the property and all its 
estate and franchises, that is to say,’’ — and then follows an enu- 
meration of the property and rights intended to be conveyed. 
This enumeration brings the terms of the deed within the limits of 
the legislative authority.’”’ That is, the mortgage was only in- 
tended to convey the secondary franchises. In New Orleans, 
etc., R. Co. v. Jackson,® a special act, intended as an amend- 
meut to the charter, authorized the company to assign and 
transfer to another road ‘all its rights, powers, privileges, 
Franchises,’ ete. The question before the court was whether 


19 Baxter, 443. 

218 Wall. 391. 

8 98 U.S. 217; also Railroad Co. »v. 
County of Hamblin, 102 U. 8. 278, 277. 

4103 U. S. 417. This case more 
nearly resembles Philadelphia, Wil- 
mington, etc., R. Co. v. State of Mary- 
land, 10 How. 376; Tomlinson v. 


Branch, 15 Wall. 460; and Humphreys 
v. Pegues, 16 Wall. 244. To the same 
effect are State of Tennessee v. Nash- 
ville, ete., Ry Co., 12 Lea, 583, and Ken- 
tucky v. Owensboro, ete., R. Co, 17 
Amer. & Eng. Ry. Cases, 482. 

5 46 Md. 541. 

6 27 Miss. 517. 
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the right to accept this amendment, did not vest in the stock- 
holders, representing a majority of the stock? Held, it did 
not, but must be accepted by all the stockholders. Here the 
court considered the expression ‘‘ all the franchises,’’ etc., as 
including the prerogative franchise. In Shamokin Valley R. 
Co. v. Livermore,' the sale of ‘‘ the road and its franchises,”’ 
by legislative authority, passed the prerogative franchise to 
the purchasers. In McAllister v. Plant,’ it was held that a 
railroad company having the authority fo se/l its property, 
may mortgage it; the charter conferred the right ‘ to acquire, 
alien, transfer and dispose of property of every kind;’’ it 
was held to imply a powerto mortgage the property as distin- 
guished from the prerogative franchise. But the prerogative 
franchise was also embraced in the mortgage, because the leg- 
islature by a subsequent act, empowered the company to issue 
‘* its bonds and execute mortgages upon its property and fran- 
chises.’’ Of this power the court said: ‘* Certainly language 
could not be plainer than this.’? In Joy v. The Jackson, etc., 
Plank Road Co.* the company was only authorized to mort- 
gage ‘‘ the road and other property;’’ in Pullan v. The Cincin 
nati, etc., R. Co.,* it was only authorized to mortgage ** its road, 
income, and other property.’’ In these two cases, it was held, 
that, as there was no authority to mortgage ‘‘ the franchises,” 
etc., at a foreclosure sale, under the mortgage, only the secondary 
franchises would pass. But on the contrary, in Pierce v. The 
Milwaukee, etc., R. Co.,5 the court held that, if the company 
was authorized ‘‘ to borrow money and to execute such secur- 
ities in amount and kind,’’ etc., this would authorize the mortgage 
of the entire road, with all its franchises and all its prop- 
erty, etc. ; and in Dunham v. Isett,® the court said that whether 
the corporate existence can be mortgaged, when neither the charter 
nor the general laws authorize it, is a difficult question, but do not 


1 47 Pa. St. 470. include the prerogative franchise. See. 
2 54 Miss. 106. also, Atty.-Gen. v. Joy, 16 Amer. & Eng. 
3 11 Mich. 158. But in alater casein Ry. Cases, 643, 652. 

Michigan, Cook v. The Detroit, etc., Ry. 4 4 Biss. 35. 

Co., 48 Mich. 349, where the legislative 5 24 Wis. 551. 

authority embraced the power to mort- ® 15 Iowa, 284. 

gage “all the franchises,” it was held to 
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say it cannot be done even without legislative authority. In 
Hatcher v. The Toledo, etc., R. Co.,' the company was only 
authorized to borrow money and to secure its payment by a mort- 
gage of ‘* its road, property and income.’’? ‘The company, notwith- 
standing the restriction upon its powers, executed a trust deed, 
with a power of sale upon ‘ the road and all the property, rights 
and franchises ;’’ the legislature, by a subsequent act author- 
ized the company to transfer ‘* its corporate franchises ’’ to the 
purchasers under the said mortgage, they to possess *‘ all the 
privileges and franchises ’’ heretofore conferred upon the said 
road. By referring to this subsequent legislative act, stated 
above, we findthat there is no direct authority to transfer the 
** corporate existence ;’’ but the court held that the expression, 
to transfer its corporate franchises to the purchasers under the 
mortgage, they to possess ** all the privileges and franchises,” 
heretofore conferred upon the said railroad, was authority to 
convey the corporate existence. This subsequent act did not 
create a new corporation; it simply transferred the old; for the 
State constitution provided that corporations shall not be cre- 
ated by special act. 

In Meyer v. Johnson,’ the company only had authority to 
mortgage ** the property and effects.”’ It was urged by counsel, 
that the prerogative franchise would pass under this mortgage, 
but the court very properly declined to agree to this, holding 
that ‘* the prerogative franchise is the franchise of the corpora- 
tors, and the corporation as such in its collective capacity or by 
its board of directors has no power to sell this franchise, thus 
pertaining to the corporators individually.’? The above remarks 
are very true, in their application to the case in point, where the 
only legislative power granted the corporation was to mortgage 
‘«the property and effects.’’ Of course the corporation or the 
board of directors cannot deprive the corporators of their exist- 
ence.® But it cannot be doubted for a moment, that a corpora- 
tion created by law, can, in its act of creation, or by a properly 
accepted amendment, be granted the right to mortgage its pre- 


5 
rogative franchise. This right then becomes one of its expressed 


2 62 Til. 477. 8 So held in New Orleans, etc., R. Co., 
253 Ala. 237, 824. v. Jackson, 27 Miss. 517. 
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powers, and the corporators in accepting the charter or amend- 
ment, accept the powers granted, and they are exercisable as the 
corporate powers are exercisable. 

I have now completed the examination of all the cases, or 
certainly of the most prominent ones, relating to railroad mort- 
gages, wherein the franchises have been considered. Briefly 
summarizing my conclusions, I find that all these cases are in 
keeping with that which I held to be true on principle, in the 
earlier part of this paper, viz. : — 

First. The corporate existence is the prerogative franchise. 

Secondly. When the legislature has authorized the mortgage 
of ‘all the rights, privileges and franchises,’’ it has authorized 
the sale of the prerogative franchise, and pointed out how it 
shall be sold and transferred. 

Thirdly. The legislature has competent authority to do this, 
as this franchise does not necessarily have to revest in the State 
and be granted anew by her. 

Fourthly. The Dartmouth College Case in regard to the obli- 
gation of a contract is still in force. Hence, in any given case, 
it follows: — 

(a.) If the legislative authority to mortgage, embraces ** all 
the rights, privileges and franchises,’’ and the lien of a mortgage 
actually executed includes all these, then at a foreclosure sale the 
prerogative franchise would pass to the purchasers. 

(b.) But if the legislative authority to mortgage, embraces 
only ‘* the property, income,’’ etc., then only these would pass, 
under the mortgage according to its terms: either (1) to take 
possession of the road, to operate it and receive the tolls, to secure 
the payment of the mortgage debt ; or (2) at a foreclosure sale, 
to buy the property and the secondary franchises; and the pre- 
rogative franchise would revest in the State, and when regranted 
by the State to the purchasers at the foreclosure sale, it would be 
subject to the laws, constitutional or otherwise, in existence at 
the time of the grant. 

In case (a) there should be no difficulty about an organiza- 
tion, for all the States have statutes in force providing for 
organization. It may be said that these statutes create new 
corporations; so they do, where the purchasers at a foreclosure 
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sale only acquire ‘* the property and the secondary franchises,’” 
as in case (b) stated above; but where the purchasers acquire 
‘all the rights, privileges and franchises’’ of the old corpora- 
tion, it would be breaking the obligation of the contract to re- 
quire them to organize under any corporate existence other than 
that which they acquired by their purchase. 

In conclusion, it is undoubted, both upon principle and by the 
decisions of the courts of the country, that under a legislative 
authority to mortgage ‘*‘ all the rights, privileges and franchises ”’ 
of a railroad company with an unalterable charter, the company 
executing such a mortgage will, at a foreclosure sale, pass to the 
purchasers the corporate existence. 

It may be regretted that this is the ease; but it must be remem- 
bered, as was said by Mr. Justice Davis upon another question : 
** That the courts of the country are not the proper tribunals to 
apply the corrective to improvident legislation of this char- 


acter,’’ ! R. Mason LIs ie. 
PHILADELPHIA. 


1 Wilmington R. R. Co. v. Reid, 13 Wall. 264, 267. 
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THE RESPONSIBILITY OF BANKS AND BANKERS FOR 
THEIR CORRESPONDENTS AND THEIR NOTARIES. 


The whole subject of ancillary agency —this being the con- 
venient term employed by Mr. Wharton! to denote the delega- 
tion of the responsibility, as well as the authority, of an agent to 
a sub-agent — is involved in considerable conflict and uncertainty. 
This uncertainty is increased by the adoption in some text-books, 
and even in a few judicial opinions, of such hasty generalizations 
as the following: ‘* Where the nature of the business in which 
an agent is engaged requires for its proper and responsible exe- 
cution the employment of a sub-agent, the principal agent is not 
responsible for the defaults of a sub-agent, provided a proper 
sub-agent was selected.’’ ? 

Such a proposition would subvert the well settled rules of 
agency, as is well set forth in the elaborate opinion of Senator 
Verplanck in Allen v. Merchants’ Bank® and in numerous other 
cases, some of which will be cited later. 

The general principle of law which makes the primary agent 
responsible for all acts and defaults of the secondary agent com- 
mitted in the course of his employment, is almost too well known 
to require the citation of authorities.‘ 

Certain exceptions to this rule are also established. 

First. An agent may, by special agreement, be permitted to 
delegate his authority in such a manner as to relieve himself of 
all responsibility for the acts of the substitute, and to create a 
privity between said substitute and the principal.® 

Second. Such permission to delegate the responsibility may 
be inferred, when by the law such power is indispensable to ac- 


1 Wharton on Agency, sect. 277. 4 Story on Agency, sects. 14 and 387. 

2 Wedgewood & Homan’s Manual for 5 Bradstreet v. Emerson, 72 Pa. St. 
Notaries and Bankers, p. 206; Dorchester 124; Wingate v. Merchants’ Bank, 10 
& Milton Bk. v. N. Eng. Bank, 1Cush. Barr, 104; Allen v. Merchants’ Bank, 
177. 22 Wend. 215-282. 

8 22 Wend. 215. 
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complish the end proposed — where, for example, the agent is 
directed to sell goods at auction, and the law forbids such sales 
except by licensed auctioneers. It is principally upon this ground, 
as we shall see later, that a bank is absolved from liability for 
the default of its notary, where due care has been used in his 
selection.! 

Thirdly. Authority to appoint subordinate agents without as- 
suming responsibility for them may be inferred from the conduct 
of the original contracting parties, or from a usage of trade so 
well established that both principal and agent must be understood 
to have contracted with reference to it.?_ It is upon this ground 
that those decisions rest which holda bank free from liability for 
the negligence of its correspondents. 

There are a number of cases, however, which sanction what 
appears to me an unwarrantable and unreasonable extension of 
the doctrine of ancillary agency. These authorities intimate that 
a power to delegate the agency implies a power to delegate the 
responsibility ; that where from the nature of things or from the 
usage of trade, the duty entrusted to the agent can only be car- 
ried out by means of inferior agents, then the primary agent 
shall only be liable for care and good faith in the selection of his 
subordinates .? 

In the case last cited the defendant had employed the plaintiff 
to buy cotton on his account in the New Orleans market, and to 
ship it to Boston. The plaintiff in turn employed a cotton 
broker in New Orleans well known and Jargely experienced in 
the trade, to fill the order. The plaintiff’s claim for his commis- 
sion was resisted on the ground that damaged cotton had been 
purchased through the negligence of the buying agent in New 
Orleans. The court held that the plaintiff was not responsible 
for this negligence. ‘* The defendant is presumed to have con- 
templated that the purchases would be made in the ordinary 
course of such business at that port. * * * The employ- 
ment of a broker to effect the purchases was a justifiable delega- 
tion of authority to a sub-agent, because this manner of 


1 Laussatt v. Lippincott, 6 Serg. & R. 3 Fabens v. Mercantile Bank, 23 Pick. 
886; Britton v. Nicolls, 104 U. S. 757. 880; Darling v. Stanwood, 14 Allen, 504. 
2 Story on Agency, sect. 14. 


THE RESPONSIBILITY OF BANKS AND BANKERS. 891 


transacting business was the usual and known custom of the New 
Orleans market. * * * Ina business which requires or just- 
ifies the delegation of an agent’s authority to a sub-agent, who 
is not his own servant, the original agent is not liable for the 
errors or misconduct of the sub-agent, if be has exercised due 
care in the selection.”’ 

This opinion appears to confound a usage to delegate the 
agency with a usage to delegate the responsibility. The ap- 
pointment of an agent for any business which is to be conducted 
on a large scale, or at a distance from the location of the agent, 
or which, for any other reason, cannot be performed personally, 
necessarily implies authority to appoint subordinates. It is 
another and a very different matter to prove a usage that the 
primary agent shall not be responsible for the default of subor- 
dinates so appointed. 

The reasoning of the court in Loomis v. Simpson,’ a case 
in which the facts were analogous to those stated in Dar- 
ling v. Stanwood, seems to me much more satisfactory. ‘It 
makes no difference that the principal or consignor knows that 
the goods must be sent forward [by the consignee] to find a 
market. He had a right and is presumed to repose confidence in 
the financial ability and business capacity of the person so em- 
ployed, and if such factor employs other persons, he does so 
upon his own responsibility; and, having greater facilities for 
informing himself, and extending his business relations, upon 
him, and not upon the principal, should fall the loss of any neg- 
ligence or default.”’ ? 

Probably the most important phase of the question of an- 
cillary agency, is its application to the responsibility of banks 
and bankers for the defaults of their correspondents and their 
notaries. The two subjects must be considered separately, as 
their decision rests upon different principles of law. There is 
great conflict of opinion on the first branch of the question, 
while on the second there is almost entire unanimity.® 


1 13 Iowa, 532. v. Adams Ex. Co., 938 U. S. 174. Bank 
2 See, also, Hoover v, Wise, 91 U.S. Cases sustaining this point are cited sep- 
308; Ellis v. Turner, 8 T. R. 531; Abbott, arately infra. 
v. Smith, 4 Ind. 452; Bk. of Kentucky 3 Some confusion has arisen from the 


is 
ly 

t 
| 
it 
ie 
ie 
it 
ff 
0 
n 
le 
y 
L= 
k 
4. 


892 THE RESPONSIBILITY OF BANKS AND BANKERS. 


I. What, then, is the liability of a bank whose customer has 
suffered a loss through the negligence of a correspondent bank 
to whom this commercial paper has been sent for collection? 

Courts of high authority are opposed to each other on this 
question, but the predominant opinion appears to be decidedly 
in favor of holding the bank absolutely responsible to its cus- 
tomer for the negligence of its correspondents.’ 

The courts which sustain this view have recently received an 
important accession of strength in the decision rendered in the 
ease of the Exchange National Bank v. The Third National 
Bank, cited above. The facts in this case were as follows: — 

A bank in Pittsburg sent to a bank in New York for collec- 


tion a number of unaccepted drafts bearing different dates, pay- 
able in four months, drawn on Walter M. Conger, Sec’y, 


Newark Tea Tray Co., Newark, N.J. They were sent to the 
New York Bank as drafts on the Tea Tray Co. The New York 
bank sent them for collection to a bank in Newark, and in its 
letter of transmission recognized them as drafts on the company. 
The Newark bank took acceptances from Conger individually 
on his refusal to accept as secretary, but no notice of that fact 
was given to the Pittsburg bank until after the first draft had 
matured. At that time the drawers and an indorser had become 
insolvent, having been in good credit when the Pittsburg bank 
discounted the drafts. 

The court held that the New York bank was liable for the 


assumption in the leading text-books on 
Banking, that the two cases are identical 
in principle, e.g., Wedgwood & Homan’s 
Manual, pp. 206, 211; Morse Banks & 
Banking, p. 414. 

1 Van Wort v. Woolley, 3 B. & C. 
439; Mackersy v. Ramsays, 9 C. & F. 
818; Exchange Nat. Bk. v. Third Nat. 
Bk., U. 8. Supreme Court, Nov., 1884, 
19 Wk. R. 383; Titus v. Merchant’s 
Bk., 6 Vr. (N. J.) 588; Allen v. Mer- 
chant’s Bank, 22 Wend. 215 (reversing 
a. c. 15 Wend. 482); Montgomery Bk. 
v. City Bk, 7 N. Y. 459; Commercial 
Bk. v. Union Bk., 11 N. Y. 203; Smedes 
oe. Utica Bk., 20 Johns. 384; Reeves v. 


State Bk., 8 Ohio St. 465; Kent v. Daw- 
son, 18 Blatch. 237. Contra, Fabens v. 
Mercantile Bank, 23 Pick. 330; Dorches- 
ter & Milton Bk. v. N. E. Bank, 1 Cush. 
177; East Haddam Bk. v. Scovil, 12 
Conn. 303; Lawrence v. Stonington 
Bank, 6 Conn. 521; tna Ins. Co. v. 
Alton City Bank, 26 Ll. 243; Guelick ». 
Nat. Bk. of Burlington, 56 Iowa, 434; 
Jackson v. Union Bk.,6 H. & J. (Md.) 
146; Daly v. Butchers & Drovers’ Bank, 
55 Mo. 93; Mechanics’ Bank v. Earp, 4 
Rawle, 384; Farmers’ Bank v. Owen, 5 
Cr. C. C. 604; Morse on Banks and 
Banking, 414. 
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negligence of its agent, the Newark bank. ‘* The bank is not 
merely appointed an attorney authorized to select other agents 
to collect the paper. Its undertaking is to do the thing, not 
merely to procure it to be done. In such a case, the bank is 
held to agree to answer for any default in the performance of its 
contract, and whether the paper is to be collected in the place 
where the bank is situated, or at a distance, the contract is to 
use the proper means to collect the paper, and the bank, by em- 
ploying sub-agents to perform a part of what it has contracted 
to do, becomes responsible to its customer. * * * If the 
agency is an undertaking to do the business, the original princi- 
pal may look to the immediate contractor with himself, and is 
not obliged to look to inferior or distant.under-contractors or 
sub-agents when defaults occur injurious to his interests. * * * 
On any other rule no principal contractor would be liable for 
the default of his own agent, where from the nature of the busi- 
ness, it was evident that he must employ sub-agents.”’ 

This decision is not based on the law of New York, but the 
question is treated as one of general commercial law on which 
the court had a right to decide independently of the lex loci. 

I am aware that Mr. Morse, in his valuable treatise on Banks 
and Banking,’ maintains that New York stands alone, or nearly 
so, in asserting the responsibility of banks for their correspond- 
ents, and laments the fact that courts of such great weight on 
questions of commercial law as the courts of the Empire State 
should mar the unanimity of the common law on this important 
subject. A comparison, however, of the two lists of authorities 
already cited will show that the learned author is hardly sustained 
in his assertion — even if we omit the case of the Exchange Bank 
v. The Third Nat. Bank, which bas powerfully reinforced the 
New York rule since the publication of the last edition of Morse 
on Banks and Banking. He has apparently been led to an erro- 
neous conclusion by throwing the English authority into the 
wrong scale, by partially relying on the decisions concerning 
notaries, which in most instances, as I shall endeavor to show, 
rest upon a different principle, and by claiming the support of 


1 p. 414. 
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the Supreme Court of the United States in Bank of Washington 
v. Triplett,’ under a view of the facts there stated which, al- 
though it seems fair and reasonable, has been decided by over- 
whelming authority to be a misinterpretation. 

Leaving the cases which involve the bank’s responsibility for 
its notaries to be considered later, let us examine briefly the 
English authorities and the case of Bank of Washington v. Trip- 
lett, and ascertain their exact bearing on this question. 

The decision in Van Wort v. Woolley,? which is frequently 
cited by the cxses which maintain the New York rule,’ is cited 
by Mr. Morse as settling the English doctrine in opposition to 
the New York rule. We will refer to the facts and the opinion 
in this case, to settle this point. 

A. & Co., resident in America, employed B., a hardware 
dealer at Birmingham, England, to purchase goods for them. 
On account of such purchases, they sent to B. a bill drawn by 
C. in Americaon D.in London. B. left the bill with his bankers 
in Birmingham for collection, and they forwarded it to Sir John 
Lubbock & Co., their correspondents in London. D. refused to 
accept the draft, but of this fact they gave no notice to the Bir- 
mingham bankers, nor did they protest the paper until it had 
again been presented for payment at maturity and had been dis- 
honored. B. thereupon sued his bankers for negligence in 
failing to protest for non-acceptance, and his right of action was 
sustained. ‘* Upon this state of facts,’’ says Abbot, C. J., ‘it is 
evident that the defendants (who can not be distinguished from 
and are answerable for their London correspondent, Sir John 
Lubbock & Cv.), have been guilty of a neglect of the duty which 
they owed to their employer, and from whom they received a 
pecuniary reward for their services.’’ This is an unequivocal 
support of the New York rule. 

The extract which Mr. Morse quotes, in substance, from the 
opinion in this case, is a part of the decision upon a different 
point, and relates to the amount of damages which the plaintiff 


1 1 Peters, 25. (U.S. Supreme Court), 19 Wk. R. 33; 

23 B.& C. 489. Titus v. Merchants’ Bank, 6 Vroom (N. 
Allen v. Merchants’ Bank,15 Wend. J.), 588. 

215; Exchange Bk. v. Third Nat. Bk. 
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was entitled to recover. In order to understand its bearing it 
will be necessary to state afew additional facts in the case. The 
drawer of the draft, C., had become bankrupt before the arrival 
of the bill in England, and had never had any funds iv the 
hands of the drawees. As to him, therefore, the plaintiff hed 
clearly not been injured by the failure to protest for non-accept- 
ance. The American house, A. & Co., had sent B. the draft 
without indorsing it. They were, therefore, not entitled to no- 
tice as indorsers. The only question which remained was 
whether they had become absolved from liability on their origi- 
nal debt to B. by the fact that B. had so treated the bill as his 
own that he must be considered as having received it in payment. 
If they had become so absolved, B. had been damaged to the full 
amount of the draft, and could recover to that extent from the 
defendant. Otherwise he would only be allowed to recover for 
the delay he had been caused in bringing his suit against A. & 
Co. The court decided that B. still had his remedy unimpaired 
against the American firm, that he could not be considered as 
having treated the draft in such a manner as to make it his own. 
He could not have been expected to present the bill himself. 
‘*Tt must have been understood that he was to do this through 
the medium of some other person. He employed for that pur- 
pose persons in the habit of transacting such business for him- 
self and others, and upon whose punctuality he might reasonably 
rely. In doing this we think he did all that was incumbent upon 
him as between him and Irving & Co. [A. & Co.], that he is 
personally in no default as to them, and is not answerable to 
them for the default of the persons whom he employed under 
such cireumstances.”’ 

Another English case usually cited as authority for the New 
York rule,! is set aside by Mr. Morse as not beingin point. The 
facts were these: The defendants, a London firm, received 
from their customer a draft payable in India, ‘* to forward and 
place to his credit at maturity.’’ It was sent to their correspond- 
ents in Calcutta and by them collected, but before the money had 
been transmitted to London, the Calcutta house failed. The owner 


1 Mackersy v. Ramseys, 9 C. & F. 818. 
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of the draft was held entitled to recover from the defendants, 
The court say: ‘*The general rule of law that an agent is liable 
for a sub-ugent employed by him, is not confined to the case 
where the principal has reason to suppose that the act may be 
done by the agent himself without employing a sub-agent.”’ 
This decision certainly holds that the Calcutta house was the 
agent of the London house, and not of the owner of the bill. If 
the court had followed the Massachusetts rule, making the sec- 
ondary agent the agent of the holder, they must logically have 
come to the conclusion that the London house was free from 
liability, the money having actually come into the hands of the 
holder’s agent. And Lord Cottonham expressly says: ‘‘ If there 
was any negligence in the conduct of the parties actually em- 
ployed to receive the money, it could only affect those by whom 
they were so immediately employed, for certainly they were not 
the agents of the customer.”’ 

In the leading American authority cited by Mr. Morse (Bank 
of Washington v. Triplett), itis stated that the draft was received 
by the holders’ bank ‘ for transmission ’’ to the defendant bank. 
The decision holds that the defendant bank was the agent of the 
holder, and not of the transmitting bank. Mr. Morse claims — 
and very reasonably it would seem —that the words ‘ for 
transmission,’’ as used in this case, do not indicate that any spe- 
cial contract was made, but merely denote the interpretation 
placed by the court or the reporter upon the act of depositing in 
the holder’s bank in the usual manner,a draft payable ata dis- 
tance. The case has been frequently cited, however, as resting 
upon a special contract for transmission as distinguished from 
collection,’ and this interpretation has recently been authorita- 
tively established.? 

The leading authority among the cases which maintain the non- 
liability of a bank for the default of its correspondents is Fabens 
v. Mercantile Bank.* <‘*It is well settled,’’ says Shaw, C. J., 


1 Allen v. Merchants’ Bank, 22 Wend. of the Bank of Washington v. Triplett is 


215; Peters v. Merchants’ Bank, 6 Vroom therefore valueless as an authority on 
(N. J.), 588. the general question. 

? Exch. Bank v. Third Nat. Bank 8 23 Pick. 330. 
(U. S. Sup. Ct.) 19 W. R. 33. The case 
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‘that when a note is deposited with a bank for collection, which 
is payable in another place, the whole duty of the bank so re- 
ceiving the note in the first instance, is seasonably to transmit 
the same to a suitable bank or other agent at the place of pay- 
ment.’’ And he cites as authorities for this well-settled ’’ rule 
four cases, one of which has been since overruled,'! and another 
declared to be not in point by the court which decided it.? 

It follows as a corollary from the New York rule that, in the 
jurisdiction where that rule prevails, there is no privity of con- 
tract between the holder and the correspondent bank, and there- 
fore the former cannot, in general, hold the latter responsible.* 
There is a line of cases, however, by which the holder is allowed 
to maintain a suit against the correspondent bank under circum- 
stances where the relations of the two banks would not make 
such direct liability unfair. This modification of the New York 
rule may be stated as follows—and it will be seen to beara 
certain analogy to the right of an unpaid vendor to stop goods 
in transitu before they reach an insolvent vendee: — 

Where the money has been collected by the secondary agent, 
and the primary agent has become bankrupt, the principal may 
sue the secondary agent for money had and received; provided 
that the secondary agent had notice before the payment of the 
bill or note to him, of the bankruptcy of the primary agent, and 
that the bill or note was the property of the plaintiff, and that 
no dealings have occurred between the primary and the second- 
ary agent, subsequent to the payment of the bill or note to the 
secondary agent.* 

This right does not rest upon the theory that the defendant 
bank is the agent of the holder, but rather allows the holder 
(under the circumstances above indicated), to ignore the entire 
question of agency, and to claim his property at any point in the 
line of transmission where he can find it. 


1 Allen v. Merchants’ Bank, 15 Wend. 11 Q. B. 248; Hyde v. First Nat. Bank, 7 
482 (overruled by S. C. 22 Wend. 215.) Bissell C. C. 156. 

2 Bank of Washington v. Triplett, 4 Wicks v. Hatch, 62 N. Y. 5385; 
supra. Reeves v. State Bank, 8 Ohio St. 465; © 
3 Cleaves v. Storkwell, 83 Me. 841; Strong v. Stewart, 9 Heisk. 137; Wilson 
Hoover v. Wise, 91 U. S. 808; Cobb v.  v. Smith, 3 How. 768. 

Berke, 6 Q. B. 930; Robbins v. Fennell, 
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The New York rule is ably sustained by the Supreme Court of 
New Jersey, in the case of Titus v. Merchants’ Bank.’ In this 
case there had been negligence on the part of the correspondent 
bank in the presentation of checks transmitted to them for col- 
lection, and the cuurt held that the transmitting bank was liable 
to the holder for the loss. ‘* A dealer who deposits a draft on a 
distant city ina bank of his own town has no choice of their 
agents or correspondeuts. It is the business of a bank to pro- 
vide proper agents or correspondents for this service when they 
accept it, as most banks do, as part of their regular business. 
If they have no such correspondent they should refuse to take 
the paper for collection, and then the holder could choose 
whether he would leave it for transmission. He would then be 
led to inquire about the agent to whom it would be transmitted. 
The English and New York rule is much better adapted for the 
dispatch of business. It is no hardship to the bank. It can 
always look to its correspondent bank to which transmission is 
made, for indemnity for its negligence.”’ 

The reasoning of the courts which maintain the Massachusetts 
rule seems far from conclusive. It is said that a deposit in a 
bank for collection, of a bill or note payable at a distance, gives 
the bank an implied authority to employ sub-ageits to accomplish 
the collection. This would be universally admitted. It is ad- 
mitted by the Supreme Court of the United States,’ which, as we 
have seen, sustains the New York rule. But can this reasoning 
be extended further, so as to imply an agreement by the usage 
of trade, that the transmitting bank shall not be responsible for 
the negligence of sub-agents thus appointed? If there is such 
an understanding, I think it will be found to be entirely on the 
side of the bank. If a Boston merchant is offered in payment 
by his customer a draft on a New York house, of whose credit he 
is uncertain, and receives it, trusting to the well known respon- 
sibility of the drawer, and deposits it in his bank, he would prob- 
ably be much surprised to learn that, if the drawer is released 
through the negligence of the New York correspondent, he could 
not hold his bank responsible. 


16 Vroom, 588. 2 Wilson v. Smith, 3 How. 763. 
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Il. Liability of a Bank for the Negligence of its Notary.—In 
those jurisdictions where a bank is held free from liability for 
the default of its correspondent, it would also be held, for simi- 
lar reasons, that it is not liable for the default of the notaries 
whom it employs, provided that it uses due diligence in their 
selection? 

But there is a further reason for this view in the case of a 
notary which all the courts deem conclusive — even those which 
hold the banks liable for the negligence of their correspondents. 
The notary is a public officer, appointed by the executive of the 
State, —an officer whom the banks must employ to make pre- 
sentment and protest of dishonored paper. The undertaking of 
the bank receiving the paper is understood to be to collect it, if 
possible, and, if it is not paid, to hand it toa reputable notary for 
protest. When this is done, the bank is not liable for the neg- 
ligence of the notary. 

The Supreme Court of the United States, which, as has been 
shown, holds a bank responsible for the defaults of its corre- 
spondents, has decided in a recent case* that a bank is not re- 
sponsible, whether by the laws of Mississippi where the contract 
was made, or by the general commercial law, for the defaults of 
its notary. The defendants were bankers at Natchez, Missis- 
sippi, and received for collection two promissory notes, both 
payable at that place. The notes, being unpaid at maturity, were 
handed to a reputable notary public for presentment and protest. 
He failed to make a proper demand, but protested the notes, and 
gave notice of dishonor. The action was brought to recover dam- 
ages from the bank for the notary’s negligence, whereby a respon- 
sible indorser was released. The court said: ‘* It is enough that 
the notary public was not in this matter the agent of the bankers. 
He was a public officer whose duties were prescribed by law, and 
when the notes were placed in his hands in order that such steps 
should be taken by him as would bind indorsers, if such notes 


1 Warren Bank v. Suffolk Bank, 10 19 Wk. R. 601; Britton o. Nicolls, 104 
Cush. 582; Citizens’ Bank v. Howell, 8 U.S. 757; Baldwin v. Bk. of La., 1 La. 
Md. 530. Ann. 13; Bellemere v. Bk. of U. S., 4 

2 First Nat. Bank of Gallipolis v. Wharton, 105-112; Jd., 1 Miles, 173. 
Butler, Supreme Court of Ohio, 1884, 3 Britton v. Nicolls, above cited. 


of 
iis 
ol- 
dle 
— 
| 
e 
Ss. 
ke 
be 
he 
an 
ts 
es 
sh 4 
we 
ie 
or 
he 
nt 
b- 
ld 
q 

is 


900 THE RESPONSIBILITY OF BANKS AND BANKERS. 


were not paid, he became the agent of the holder of the notes. 
For any failure on his part to perform his whole duty, he alone 
was liable. The bankers were no more liable than they would 
have been for the unskilfulness of a lawyer of reputed ability 
and learning, to whom they might have handed the notes for 
collection in the conduct of a suit brought upon them.”’ 

It should be noted that, in the opinion in this case, as well as in 
Warren Bank v. Suffolk Bank,! the position of the New York 
courts is wrongly stated. ‘In the State of New York,”’ says 
Judge Field, **the doctrine obtains that bankers to whom notes 
are entrusted for collection, are responsible for the failure of the 
agents employed by them in the presentation of the notes to the 
maker, and in protesting them when not paid, although the 
agents are notaries public, exercising a public office, and spec- 
ially charged with the performance of such duties.’’ The ineor- 
rectness of this statement may be readily seen by a reference to 
the New York authorities, and particularly to the opinion of 
Senator Verplanck in Allen v. Merchants’ Bank.’ It is there 
decided that a bank is not liable for the default of its notary in 
any matter which is part of his official duty. It is not liable, 
therefore, for his negligence in making demand and in protest- 
ing. It is held, however, in Allen v. Merchants’ Bank — and 
it was perhaps a hasty reference to this passage that misled the 
court in Britton v. Nicolls and in Warren v. Suffolk Bank — 
that the duty of giving notice of dishonor is not peculiarly within 
the province of a notary, as a public officer, but may be per- 
formed by any agent of the holder, and that, therefore, the re- 
sponsibility for its proper performance cannot be imposed upon 
the notary in such a manner as to relieve the bank.® 

In the case last cited the court held that the bank had made 
the notary its agent, inasmuch as it had appointed him for a 
year, and taken a bond for the faithful performance of his du- 
ties —a state of facts under which the bank was held not liable 
in the case of Baldwin v. Bank of Louisiana.‘ 

The distinction made in the New York courts between the of- 


1 10 Cush. 582. Bank, 6 Hill, 648; Gerhardt v. Boat- 
222 Wend. 215. man’s Savings Inst., 38 Mo. 60. 
See, also, Dormer v. Madison Co. 41 La. Ann. 18, 
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ficial and the non-official acts of the notary, is ignored in other 
courts,! and the bank is held irresponsible for the default of the 
notary in giving notice, as well as for his default in making 

demand and protest. And I think it probable that the same 

would be held in Massachusetts in analogy with the decision 

in Warren Bank v. Suffolk Bank.’ In this case an attempt was 

made to hold the bank chargeable with the negligence of the 

notary in making demand on a promissory note, and it was 

argued for the plaintiff that no protest was necessary by law in 

the case of promissory notes, and that the bank could not devolve 

upon the notary the responsibility for a duty which it might 

have performed itself. The court held that by mercantile usage 

the official duty of a notary had been extended so as to include 

the protesting of inland bills and promissory notes. The court 

would not improbably apply the same reasoning to the duty of 
giving notice to indorsers, especially as the statute which pro- 

vides that the notarial certificate shall be prima facie evidence of 

demand and protest in the case of promissory notes and inland 

bills, also provides that such certificates shall be prima facie 
evidence of notice.® 

The decisions which declare the non-liability of a bank for the 
default of its notary, generally lay considerable stress on the 
fact that the faithful performance of a notary’s duties is se- 
cured by his official bond. His position is frequently compared, 
in this respect, to that of an auctioneer or a sheriff.* 

Among the States whose decisions I have cited on this subject 
there are only two— Massachusetts and New York — where a 
bond is not required. In Massachusetts and New York, there- 
fore, the fact that a notary is a public officer commissioned by 
the executive, is no assurance of pecuniary responsibility, and in 
the first named State, the bank not being held liable, the holder 
of commercial paper on which indorsers have been lost through 
the negligence of the notary, has no adequate means of redress. 
Although the non-liability of a bank for the default of a no- 


1 Bellemere v. Bank of U.S., 4 Whart. 
105; s. ¢. 1 Miles, 173; Baldwin v. Bank 
of La, 1 La. Ann. 18; Citizens’ Bank 
v. Howell, 8 Md. 530. 


VOL XX. 


2 10 Cush. 682. 
3 Mass. Pub. Stat., ch. 77, sect. 22, 
* Britton v. Nicolls, 104 U. S. 767; 
Bellemere v. Bk. of U. S., 4 Whart, 105. 
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tary public in the performance of his official duties is too well 
settled to be disregarded by the courts, it would certainly seem 
to be a reasonable subject for legislative action to furnish suffi- 
cient protection in this matter to holders of bills and notes, 
either by requiring a bond from the notary, or by making the 
bank responsible for his negligence or misconduct. If possible, 
the legal responsibility and the pecuniary responsibility should 
be united. 


Francis B. Patren. 
Boston, Mass. 
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NOTES. 


Bears Repetition. — The Irish Law Times and Solicitors’ Journal 
copies in its issues of October 23d and 30th our article, ‘‘ Should Trial 
by Jury in Civil Cases be Abolished.’’ 


NorTHWEsTERN Territory. — The Legal Adviser (Chicago), which 
contains a great many excellent things, has a continued article of an 
historical character upon the organization and formation of the govern- 
ment of the Northwestern Territory. It has been republished in some 
of our legal exchanges, and we commend it to the attention of any 
of our not over-worked and curious readers. 


PLEADING — Doctrine THAT IT Is NECESSARY IN AN ACTION FOR NEG- 
LIGENCE TO CHARGE NEGLIGENCE. — It seems from a late decision of the 
New York Court of Appeals! that in a petition or declaration in an 
action for damages for negligence, it is not sufficient for the pleader to 
set forth facts from which the legal inference of negligence might be 
drawn, but he must charge that the acts or omissions were negligently 
done. 


‘¢ Tact 1x Courr.’’ — This little book by J. W. Donovan has reached a 
third edition. The following sentence from the first paragraph illustrates 
the style and character of the whole: ‘‘ As thought crosses leagues and 
spans oceans in space, as soon and easily as across the street; so the 
ambition leaps from youth to greatness, without the steps that lead 
upward on the rounds of fame’s steep ladder.’’ An excellent engravy- 
ing of Hon. James V. Campbell, Chief Justice of Michigan, appro- 
priated from the Magazine of Western History, forms the frontispiece, 
while a poor cut of the author, evidently original, fitly finishes the 
work. 


1 Woolley v. Baldwin, 2 Cent. Rep. 881. 
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Tue Co-operative Rerorrers. — Our directory of legal journals, 
whose reports are digested for the benefit of our readers, contains 
many names; but among them are few, if any, equal, and none supe- 
rior to the New England, the Central, and the Western Reporters, pub- 
lished by the Lawyers’ Co-operative Publishing Company, Rochester, 
New York. All the latest improvements looking to accuracy, facility 
in use, careful annotation, in short, thorough editing by trained 
men, characterize these Reporters. We are glad to bring them thus to 
the notice of the profession, for with such competitors in the field all 
other local and general reporting journals must advance their own work 
to a like standard or die. The Review has no rivals in any of them, 
but it is interested deeply in all that tends toimprove legal journalism, 
and in exterminating those publications which fail to keep step with the 
progress of the times and which show no good reason for existence. 


— Rattway SysteMS WITHIN THE State. — 
There does not seem to be any reason why the courts should not take 
judicial notice of the railway systems and connections within the 
limits of their territorial jurisdiction, where the matters are so notorious 
as to be known to all intelligeut persons. In the recent case of Mis- 
souri Pac. Ry. Co. v. White,' decided in the Court of Appeals of 
Texas, is it laid down by Willson, J., in giving the opinion of the 
court, as follows: ‘‘It was within the judicial knowledge of the 
court that the Texas and Pacific Railway was a part of the Missouri 
Pacific Railway System, and was operated by said last named company. 
Proof of this fact was not required, and the court in its charge would 
have been warranted in assuming and in telling the jury that such was 
the fact, and should have so instructed the jury.? The erroneous 
charge, therefore, manifestly could not have prejudiced the right of 
the appellant, and does not constitute reversible error.’’ 


SoutH Carorina Bar Association. —~ The second annual meeting of 
this body will be held at Columbia, December 8th, commencing at 
8 p.m. At its last meeting the association numbered two hundred and 
twelve members, an assurance that its work will be strongly felt. 
The Committee on Education for and Admission to the Bar made 
a very able report, urging that a liberal general education is an 


'6 Tex. L. R. 578. ? Railroad Co. v..Graves, 2 Ct. App. 
Civ. Cases, sect. 679. 
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important prerequisite to admission, as also at least three years of 
preparatory study. They insisted that the limit of age be advanced, and 
the proofs of good moral character should be full and satisfactory. 
Better still, they urged that the training of the aspirant for admission 
should be tested by a rigid and thorough written examination, so con- 
ducted as to make collusion and cramming impossible. But one ex- 
amination a year should be made, and that by examiners selected for 
a term of years by the Supreme Court. The report embodying these 
views was adopted, and steps were taken to secure the passage of laws 
needful to effect these reforms. It will be interesting to know what has 
been accomplished. ‘The conclusions of the committee differ little 
from those of a similar committee of the American Bar Association, 
presented to the latter body at its annual meeting in 1879. The last 
annual address was by Hon. Jno. F. Dillon. The pith of it was repro- 
duced in an enduring form in his article on Codification, in our January- 
February number of this year. 


ConsuLar Courts. — We are indebted to Hon. R. B. Hubbard, United 
States Minister in Japan, for a copy of The Japan Weekly Mail, of 
September 18th, containing an elaborate opinion by him in the case of 
P. C. Fullert, tried before the United States Consular General Court 
at Kanagawa, convicted of aiding a United States paymaster to desert, 
and sentenced to six months’ imprisonment and a fine of $2,000. An 
appeal of the accused to the minister was denied for want of jurisdic- 
tion, under the provisions of the Revised Statutes. One accustomed 
to our ordinary forms of trial can but look with interest on the simpli- 
city of these extra-territorial courts. No juries are known. The con- 
sul summons a couple of disinterested citizens of the United States of 
good repute to sit with him, and they proceed to hear the gravest cases, 
irrespective of judicial qualifications — which they are more than likely 
not to possess, in view of the usual mode of selecting consuls. 
We raise no question, in this particular case, touching the fitness of the 
consul, who alone, by law, rendered the judgment of himself and his 
associates. The prominent thought aroused by the case is how defec- 
tive is our law, and how bad the practice which does not call for any 
legal training in consuls and ministers charged with very high and im- 
portant judicial functions. We know men in such places unfit by 
nature and training to be even justices of the peace, yet liable at any 
moment to be required ex officio to determine matters of liberty and 
fortune, and who cannot refuse to act although justly conscious of 
unfitness for such duties. 
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Somzewnat Conrusep. — The following syllabus of the case of Per- 
rine in the Chancery Court of New Jersey, found in a late number of 
the Atlantic Reporter,' is somewhat confused, both as to its law and its 
grammar: ‘‘ A deaf mute that does not understand any matter of busi- 
ness, nor cannot be made to understand it, except it may be such as is 
of the most simple character, if such person has no comprehension of 
business matters, it is obvious that they cannot manage their own affairs, 
and consequently are incapable of selecting an agent to transact them.’’ 


Tue Case or Ciuvertus. —Nothing more curiously illustrates the weak- 
ness of our American law of criminal procedure than the fact, apparent 
in almost every report of the decision upon an appeal in a murder case, 
that after the trial and conviction of an accused person charged with a 
heinous crime, the judge who tried him is himself put upon trial in a 
higher court. After a long delay, the various steps in the trial are 
carefully scrutinized by the appellate court, and a laborious opinion is 
written on the question of the regularity of the procedure, without 
making any reference to the real question of the guilt or innocence of 
the accused. Is it surprising that, where such a system of criminal 
procedure prevails, the arm of the criminal law is weak and pusillani- 
mous, that crimes multiply unchecked, and that lynch law takes the 
place of the law of the land? Cluverius, it will be remembered, was 
indicted for the murder of his cousin, a young lady with whom he is 
supposed to have had improper relations, and was convicted upon 
circumstantial evidence which, we venture to think, leaves the question 
fairly in doubt whether he killed her or whether she committed suicide by 
drowning herself ina reservoir. That he had seduced her seems to have 
been clearly established, and it is not surprising that a jury should not 
discriminate with much nicety between the guilt of a young man who, 
by the commission of such a crime, drives a young woman to suicide, 
and the guilt of one who, after committing such a crime, kills his victim 
in order to conceal the evidences of it. In the long and laborious 
opinion of the Supreme Court of Appeals of Virginia, in this already 
celebrated case, no less than thirteen distinct pdints of practice, accord- 
ing to the syllabus, are ruled. The judgment of the Hustings Court of 
the city of Richmond, in which Cluveriur was tried, is affirmed, and he 
will probably be hanged before this meets the eyes of our readers, unless 
executive clemency supervenes. 


1 5 Atl. Rep. 579, 
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TRIALS — STRIKING OUT THE ANSWERS oF Witnesses. —It is laid 
down in New York that, whether a trial court will strike out answers to 
questions, generally rests in its discretion, which is not reviewable. 
The trial was for murder, and the husband of the deceased was on the 
witness-stand as the principal witness to the transaction. On cross- 
examination he was asked by the defendant’s counsel certain questions. 
He gave answers as follows: — 


“©Q. ‘Why do you tell this jury that the two first shots were fired at you, and 
that that last shot was fired at this poor girl who is dead?’ 

“A, ‘Because I was in the bedroom door, and that was the shot that struck 
her.’ 

‘©Q. ‘Have you any other reason to say that the third shot was fired at your 
wife except you moved your position ?’ 

“A, ‘No reason more than he had threatened to kill her, and that was his 
only opportunity.’ 

‘On motion of defendant’s counsel the court struck out this answer. 

“Q. ‘Now, sir, did you ever hear this man make a threat against your 
wife ?’ 

in my presence.’ 

** On motion of defendant’s counsel, the court also struck out this answer. 

“Q. ‘Now, I again ask you this: you have testified to this jury that the first 
two shots were fired at you ?’ 

“A, ‘Yes, sir.’ 

‘*Q. ‘Now, sir, can you give to this jury any reason why they were fired at 
you? Iask, of your own knowledge, can you give us any reason, aside from 
the fact that you had stepped one side, for telling us that he fired that .ast shot 
at your wife? Yes or No?’ 

“A, ‘The only reason I could give is that he had threatened to take her life, 
and that was his only opportunity and he fired at her.’ 

‘The counsel for the defendant moved to strike out this answer, and the 
court denied the motion, and he excepted. 

*©Q. ‘I again ask you if you ever heard‘him make any such threat ?’ 

“A. “Not in my presence.’ 

“The counsel for the defendant again moved to strike out the evidence as to 
the threat, and the court denied the motion and he excepted.” 


These two exceptions were made the ground of an assignment of 
error. They were both overruled. Danforth, J., said: ‘‘ As to the 
first exception, the witness was asked to answer the questiou, yes or no, 
and when the defendant’s counsel observed that he was not answering 
the question in that way and was proceeding to give the same answer 
which had once been stricken out, he should have stopped the witness 
and arrested the answer. He could not lie by and speculate on the 
chances of first hearing what the witness would testify to, and then, 
when he found the testimony unsatisfactory, move to strike it 
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out.' Whether the court will under such circumstances strike out 


an answer given, generally rests in its discretion, which is not review- 
able.’’ 


Mr. GuLapstone’s Ricut to Rescinp HER ASSENT 
Tro THE Union Because Ostatnep By Fraup. — ‘‘ Mr. Gladstone con- 
tends that the demand for an important and profound modification of 
the incorporating parliamentary union is made by Ireland, not on 
grounds of mere political expediency, but in the exercise of a consti- 
tutional and juridical right, which in 1799 she confessedly possessed 
and which she has never lost.’’ The Law Journal (London), quoting 
the above, regards Mr. Gladstone’s proposition of the right to rescind 
as a misapprehension of legal principles. It says: — 


‘“*Mr. Gladstone assumes that a contract tainted with fraud may be set aside 
at any time unless it can be shown to have meanwhile been ratified by the de- 
frauded party. No such principle is, we believe, to be found in any system of 
jurisprudence. The well known rule is that a contract tainted with fraud is 
not void, but voidable, and that the defrauded party can not obtain rescission 
unless, as soon as he discovers the facts, he repudiates his engagement. The 
fact that Ireland has sent members to Parliament after Parliament for eighty-six 
years is, on the contrary, conclusive evidence of the adoption of the Union with 
all the faults which may have attended its creation. There is another well 
known principle, that a contract can not be rescinded for fraud unless the 
parties can be restored to their original position. Take one example only of 
the changes in the position of the partles since 1799-—namely, the money 
invested by England on mortgage and otherwise in Ireland on the strength 
of the Union. If the contract is to be rescinded on juridical principles, 
English investors must by the same principles be recouped their loss by the 
Irish tax-payer —a consideration which will make the latest view of the Irish 
question more popular on this side of the Channel than on the other.” 


A lawyer whose mind had been broadened, instead of sharpened, by 
the study and practice of his profession, would have been able to see 
the propriety of Mr. Gladstone’s conclusion. The doctrine of the 
courts that, in cases where a contract has been procured by fraud, the 
right of rescission must be exercised within a reasonable time, neces- 
saily presupposes that the party entitled to rescind possesses the liberty 
of action. No court would apply the rule so as to conclude the right 
of rescission because not exercised within a reasonable time, where the 
defrauding party to the contract had continuously held the defrauded 
party by the throat and kept him in a state of duress. Another reason 


1 Quin v. Lloyd, 41 N. Y. 349, 
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why the analogy of Mr. Gladstone’s critic fails is that the doctrine of 
laches has no application as against bodies which act, if they act at all, 
in a sovereign or quasi-sovereign capacity. The statute of] limitations 
does not run against the king; no lapse of time concludes his rights ; 
and this principle of the common law is generally applied in America 
in favor of the States of the Union, which are quasi-sovereign in their 
character. It would manifestly be applicable to such a quasi-sovereign 
state as Ireland was before the union. 


Our SusscriBer tn Tartary. — One of the editors of this Review, 
wandering last summer in Russia, came to the city of Kazan, on the 
Volga River, once the capital of a flourishing Tartar kingdom, but now 
inhabited by a population of about 80,000, only one-fourth of whom are 
Tartars. He was surprised to find here a university with 500 students 
and with a library of 150,000 volumes. Straying through the library, 
he came to the English section and there found several law books by 
well known American authors, including the leading works of Dr. 
Bishop, Dr. Wharton, the late Dr. Pomeroy, and others. When his 
interest in these works was noticed, the director of the library brought 
him another book, saying, ‘‘ Here is another American law book, which 
you have not seen.’’ It was a bound volume of the American Law 
Review for 1885, and he was told that the library had on its shelves a 
complete set of this publication, so far as it was in print. Thereupon, 
the vagrant member of our staff made himself known, and pointed with 
some degree of pride to his name on the title page. This declaration 
evoked from the director of the library a great many polite attentions 
to our scribe and his companions, for which the scribe takes this occa- 
sion to return his thanks in a public way. 

This gentlemen, Dr. Gottwaldt, a German by birth and education, is 
a distinguished Oriental scholar, and has long been a professor in the 
university of Kazan. He was a delegate to the Oriental Congress, 
which held its last annual session in October in Vienna, and he informed 
our editor of his purpose to attend the meeting, though it would neces- 
sarily be at the cost of great fatigue to one advanced in life as he is. 
He presented to the American Law Review, as a memento of the jour- 
ney, a copy of a treatise on Mohammedan law in four volumes, compiled 
by himself and printed in the Arabic language. He gave our editor much 
curious information concerning the Mohammedan law and the extent to 
which it obtains among the Mohammedan populations of the Russian 
empire. As our editor did not write it down at the time, he can only — 
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quote it from memory, and at the risk of accuracy. He understood 
from Dr. Gottwaldt that the sources of Mohammedan law are four: 
1. The word of God himself, as found in the Koran. 2. The sayings 
of the Prophet, as preserved by tradition. 3. The laws of the first four 
Califs. 4. Analogy. The last source of Mohammedan law would 
indicate the possibility of its having a flexible character similar to our 
own law. 

Our wandering scribe also understood Dr. Gottwaldt to say that the 
Czar allows his Tartar subjects, in all matters inter sese, to be judged by 
their own law, and that the Mohammedan law obtains in regard to the 
domestic relations in the Tartar communities of Russia, as fully as in 
Mohammedan countries. A Tartar gets his wife by purchase, and he 
divorces her at will; but before he can divorce her, he must pay to her 
a sum equal to the amount which he paid when he purchased her. As 
very few married Tartars are able to do this, it was understood that 
divorces are not very frequent among them. A Tartar may, indeed, 
claim the right, as a subject of the Czar, of being judged by the Rus- 
sian law; but if he claims it, he thereafter ipso facto ceases to bea 
Tartar, and, as our representative understood his learned informant, 
he becomes in the estimation of the Tartars a sort of renegade, outcast 
or pariah. It ought to be added that the Tartars of this part of Russia 
are an honest, law-abiding people. Many of them are wealthy ; many 
hold high positions under the Czar, civil and military. They seem for 
the most part to be stronger physically than the Slavs; at least at Kazan 
they do the greater part of the rude physical labor, such as that of 
stevedores and the like. 

It was a curious and pleasant experience to meet a gentleman in such , 
a remote country, who spoke excellent English; and what was more 
curious was the fact that Dr. Gottwaldt had learned his English fifty 
years before at Oxford, during a brief sojourn of six months at that 
celebrated university. He began to learn Russian by reading the signs 
on the shops. 


GUARDIANSHIP OF INSANE PeRsons. — POWER OF Prosate Court To 
AUTHORIZE GUARDIAN TO EMBARK HIS Warp’s Estate 1x Business, — A 
man by the name of Locke carried on in the city of St. Louis the busi- 
ness of manufacturing lime and cement. He had built up a large 
business, the good will of which was valuable, and, while carrying it on 
prosperously, he unfortunately became insane. The Probate Court of 
the city of St. Louis, acting under a statute, appointed a guardian to 
take charge of his estate until he should be restored to reason. The 
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guardian, under orders of the Probate Court, carried on the business for 
a considerable length of time, and for the most part profitably. But, 
finally he was removed, and another guardian appointed in his stead. 
At the time of his removal an indebtedness of several thousand dollars 

had been incurred by him in favor of one Michael, who had furnished 

wood to enable him to burn the lime. In a suit in equity, hrought by 
Michael, for the purpose of enforcing his demand against the insane 

man’s estate, it was held successively by the Circuit Court, the St. Louis 
Court of Appeals, and the Supreme Court of Missouri, that the guard- 
ian of an insane person has no power thus to embark or continue his 
ward’s estate in the hazards of a mercantile business, and, accordingly, 

that the contracts were void and the estate not liable therefor. 

The decision of the Supreme Court is reported in 80 Mo. 458. Two 
years later the same question came before the Supreme Court of Mis- 
souriin anotherform. The new guardian had brought an action on the 
official bond of the old guardian, alleging various breaches. The cause 
went to a referee to take and state an account. The referee, among 
other rulings, denied the guardian compensation in respect of the volume 
of business done while his ward’s estate was thus embarked by him in 
business, — proceeding upon the theory that he had no power so to use 
his ward’s estate. The Circuit Court and St. Louis Court of Appeals, 
proceeding upon this view, affirmed this part of the report of the ref- 
eree. The Supreme Court of Missouri now reverse these judgments, 
overrule their former decision, although made but two years before, and 
hold that it is within the power of the Probate Court to authorize the con- 
tinuance of the business of such a ward, and that in many cases it would 
be the plain and obvious duty of the court to make suchan order. This 
ruling is based on a provision of the bond of the guardian of the insane 
person which, in conformity with the statute, is conditioned to ‘‘ man- 
age and administer his estate,’’ etc., and also upon a statutory provis- 
ion empowering the Probate Court to make orders ‘‘ for the management 
of his estate,’’ etc.!_ In so holding, the Supreme Court overrule their for- 
mer decision in express terms, although made in a matter growing out 
of the same guardianship. The result will be that Michael, a stranger 
to the trust relation, who furnished wood to the guardian in good faith, 
which the guardian used in the profitable management of his ward’s es- 
tate, will lose his money because the Supreme Court held that the 
guardian did wrong in buying the wood, while the guardian will get pay 
for running the lime-kilns, because the Supreme Court now holds thst 
did right in runningthem. Although the last decision of the courtis 


1 State v. Jones, 5 West. Rep. 429. 
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contrary to the general rule that executors, administrators and other 
trustees cannot, unless expressly so empowered by the terms ofthe 
statute, or other instrument governing the trust, embark the trust 
property in the hazards of mercantile operations ; yet it is plain to see 
that there is much reason in support of the view which the court have 
finally taken of the question. A very large part of the business of an 
insane person may consist of what is known as good will, which has 
been defined to be the probability that customers will come back to the 
old place to trade. If the business is suspended for any considerable 
length of time, this good-will will be lost. 

When, therefore, there is a probability that the insanity will be cured, 
it would seem wise that the Probate Court should have the discretion of 


authorizing a continuation of the business of the insane person for a. 


limited time and upon a guarded and conservative basis. But it is to be 
regretted that the Supreme Court of Missouri had not thought of this 
in time to prevent Mr. Michael from losing his money. The question 
was one of great importance when originally presented to that tribunal 
for decision, and there was no direct authority in the decisions of that 
court upon the question. It is much to be regretted that, when impor- 
tant questions are thus presented toa court of last resort, it will not de- 


decide them rightly in the first place and then adhere to its decision. 
From the later decision Sherwood, J., dissented. 


ATTACHMENT — EXEMPTION — PROPERTY TAKEN FROM A PRISONER. — 
The somewhat novel question came before the Supreme Court of Ore- 
gon recently, whether property taken by a sheriff from the person of a 
prisoner was an custodia legis in such a sense as to prevent it from being 
the subject of the levy of an attachment. It was held that itis. In 
giving the opinion of the court, Thayer, J., said: — 


**T am of the opinion that property taken from a prisoner under such circum” 
stances is not the subject of attachment or levy by virtue of an execution. The 
security of'the publicmay justify the searching of a prisoner confined in prison 
upon criminal or even civil process, and the taking from him of any property in 
his possession that would aid him to make an escape. It would probably be 
regarded, under such circumstances, as a reasonable search and seizure; but to 
allow private parties to take advantage of the circumstances in order that they 
may secure a personal benefit would be a violation of that faith which the com- 
monwealth owes to persons held in custody under its authority and laws. It 
would lead to oppression and abuse. The object and purpose of an arrest un- 
der civil and criminal process would be perverted, and schemes and devices be 
resorted to by importunate creditors to enforce a payment of their demands 
that would outrage justice and the right to personal security.’’ 
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Common Carrier — ror to Carry Cavsep By 
STRIKES AND Mos VioLence. — Several courts have held that the mere 
fact that the employés of a railroad company may strike for higher 
wages and refuse to work unless higher wages are paid them, furnishes 
no excuse to the company for failure to carry the goods tendered to it. 
But a.reasonable qualification of this rule is, that where the company 
has employés who are willing to manage its trains and to carry forward 
the goods which are in its hands as a carrier, thus enabling it to per- 
form its contracts and discharge its public duties, but is prevented by 
mob violence in the form of bodies of striking employés, who, by force 
or intimidation, prevent its servants from working, it will be excused. 
Several courts have so held,! and the New York Court of Appeals has 
now lent its sanction to the same doctrine.” 


REMOVAL OF THE REMAINS OF THE LATE CuieF Justice — On 
the 14th of October the remains of the late Salmon P. Chase, Chief Jus- 
tice of the Supreme Court of the United States, were removed from 
Washington to Spring Grove Cemetery, near Cincinnati. The occa- 
sion was one of considerable ceremony. An oration was pronounced 
by Hon. Geo. Hoadly, ex-Governor of Ohio. The oration deals prin- 
cipally with Mr. Chase’s career as a statesman and finance minister. In 
fact, little is to be said of him as a jurist. Governor Hoadly rightfully 
pronounced his character to be that of aman ‘‘ brave, truthful and just.’’ 
But while it should be said that his character deserves this eulogium, it 
ought also, in the interest of truth, to be said that, toward the close of his 
career his heart became so bent upon obtaining the great office of Presi- 
dent of the United States, as to lead him to deviate from the standard 
of principle to which he had earlier adhered, and to pursue courses which 
can be scarcely characterized as brave, truthful and just. It is now 
well known, that he was a thorn in the side of Mr. Lincoln, while a 
member of his Cabinet, when the war of secession was at the height of its 
power and the army of the Potomac was suffering successive defeats. 
A recent writer in the Century has made clear what was before 
pretty well known, that the real motives for appointing Gen. Hooker 
to the command of that army, and keeping him in command for a con- 
siderable time after his gross incompetency, not to say imbecility, 


1 Pittsburg, Ft. W. & C. R. Co. Eng. R. Cases, 391; I. & St. L. R. Co. 
v.Hazen, 84 I1l.36; Pittsburg, C. & St. _v. Juntgen, 10 Brad. 295. 
L. R. Co. v. Holiowell, 65 Ind. 188; L.S. ? Geismer v. Lake Shore, etc., R. Co. 
& M.S. R. Co. v. Bennett, 6 Am. & 3 Cent. Rep. 829. 
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at Chancellorsville, were Chase’s aspirations for the Presidency, 
which aspirations were of so eager a character as to outrun pa- 
triotism and duty, and risk the sacrifice of the finest army of the 
Union, and the Unionitself. Chase’s motive in procuring the appoint- 
ment of Hooker was that he knew that whatever Union general suc- 

. ceeded in putting down the rebellion would inevitably succeed Mr. 
Lincoln in the Presidency, and he had the distinct promise of Hooker 
that, in the event of his (Hooker’s) success, he would never be a can- 
didate for the Presidency, but would be contented merely with military 
promotion. Chase’s downward political career culminated in a willing- 
ness to accept the nomination for the Presidency from his lifelong politi- 
cal enemies; and it is perfectly well known that it had been arranged 
by the leaders in the New York Convention of 1868 to nominate 
him after giving to Governor Seymour, who was the presiding of- 
ficer of the convention, a complimentary vote. Unfortunately,. the 
complimentary vote led off with too much enthusiasm, and created a 
panic, in the midst of which Gov. Seymour received the nomination, 
notwithstanding his own protestations, and even tears. Chase’s almost 
signal failure as a jurist was due to the fact that, when advanced 
to the great office of Chief Justice, he had, practically, been out of pro- 
fessional life for more than a quarter of a century. He was a politi- 
cian, who had once been a lawyer. His two great predecessors, 
Marshall and Taney, were both politicians when appointed, and their 
appointments were given to them as rewards for questionable political 
services rendered to their respective chiefs. But they were young poli- 
ticians, and, by force of natural ability, supplemented with great 
diligence, they both developed into eminent jurists. Chase, on the 
other hand, was appointed Chief Justice by Mr. Lincoln merely to get 
rid of him. He was very little else than a conspirator against Mr. 
Lincoln in his own Cabinet, and the chief justiceship was given to him 
merely to get him out of politics and to put him where his personal 
ambition for the Presidency would not embarrass the administration, 
and endanger the success of the Union cause. The descent of Chase 
and Webster, when stung by the presidential bee, illustrates a profound 
truth, that boys are better than men, and that young men are better 

than old men. 


Transitory Homicipat Mania. — The Criminal Law Magazine and 
Reporter,! comes to us regularly, and generally has a good leading 


1 Jersey City, Frederick D. Linn & Co. 
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article. The leader in the September number is by Walter Morton 
Cocke, Esq., of Knoxville, Tenn., entitled, ‘‘ Some Cases of Transitory 
Homicidal Mania.’’ The transitory homicidal mania with which the 
learned writer deals is that which possessed such maniacs as Daniel 
E. Sickles and Laura D. Fair. At the conclusion of his article, Mr. 


Cocke says :— 


“To make these cases point a moral: English and American law, in protect- 
ing the seducer, is at discord with Divine Law and the universal human sense 
of right. The Bible is full of instances wherein the kinsmen of the wronged 
woman killed her betrayer, with the direct approval of Deity. The laws of 
Lycurgus punished adultery with the same penalty as murder. In Rome the 
fear of the death-sentence guarded the chastity of wives and daughters; the 
rigor of this law Was not abated even when an adulterous empress ruled the 
court of Justinian. Among the primitive Germans, he who defiled another’s 
bed was suspended upon a hook, given a knife, and left to the horrible alterna- 
tive -of protracted torture or self-infliction of a ‘nameless mutilation.’ In 
Alfred’s time, the Saxon seducer was hung to the tree nearest the commission 
of the crime. Louis le Debonair made seduction of a woman treason to France. 
Castration was the fate of the Spanish seducer; cremation alive, the punish- 
ment of the Portugese offender. It is certainly remarkable that our civiliza- 
tion, more largely dependent than any preceding it upon the purity of women 
and the sanctity of homes, should afford as the only redress of the most griev- 
ous of wrongs a suit for damages,— a rule which virtually reduces the husband 
to.a cuckold andthe woman toa harlot. Itis monstrous to place the avenger 
of his wife’s or sister’s dishonor on the same level with him who murders for 
money. No amount of argument and instruction can force jurors with homes 
and hearts to follow such alaw. Any colorable excuse will be seized as a means 4 
of vindicating the really wronged husband, or seduced maiden who is herself 
without fault. And thus the plea of ‘ instantaneous, emotional, homicidal in- j 
sanity,’ an absurdity in theory to all save mere alienist doctrinaires, in practice ; 
is a valuable instrument of justice. In a word, mania transitoria is a legal 
fiction — to the criminal law what postliminium is to the law of nations, and 
fines and recoveries to the law of real property—ameans of making a 
rigid rule bend to the requirements of equity and policy. No general rule could 
be framed which would contain all necessary limitations, derived from the hus- 
band’s own wrong and the woman’s invitation or ready willingness. Practi- 
cally, the interposition of this plea leaves the jury to determine each case upon 
principles of abstract right applied to the facts. This power ‘to wrest the law 
to their authority, and to do a great right, do alittle wrong,’ is certainly a very 
broad one. But the history of our criminal jurisprudence, as administered 
with the aid of jurors, will show that this great power is safe from abuse in the 
hands of the husbands and fathers of America.”’ 


These expressions, so far as they voice the state of public feeling 
in civilized communities in regard to the enormity of the crime of 
seduction, are undoubtedly true; but so far as they embody a justifi- 
cation of the idea that, in a country governed by law, a man is to be 
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allowed to take the law into his own hands and to kill another man, 
merely upon an opinion that the other man has seduced his wife or his 
daughter, and is then to be put on trial for it and acquitted and ap- 
plauded, no right-thinking person can agree with them. The enormity 
of the crime cannot possibly afford a justification for the principle that 
the injured party is to be allowed to be his own judge and jury, to try 
the accused ex parte and without notice, and to deliver execution at 
the same time when he delivers judgment. Such a doctrine is worthy 
only of savages. Of course, an action for damages is no remedy for 
such awrong. But, if the crime is worthy of death, the law ought to 
deliver the execution, after a trial in which the fact of guilt is, upon 
notice, and with proper safeguards, ascertained. In Missouri, seduc- 
tion has been made a felony, and several convictions have already taken 
place under the law. We doubt whether convictions would be diffi- 
cult in aggravated cases, if it were made a capital felony. . 
In Texas, the sentiment embodied in the above extract has found its 
way into the criminal code, so that a man who surprises another in the 
act of adultery with his wife is at liberty to kill him on the spot, and 
it is justifiable homicide ; and we regret to say that the Court of Appeals 
of Texas has enlarged this statute by implication, so as to mean that, 
if "the accused surprises the supposed adulterer under such circum- 
stances as give him reasonable cause to believe that the act of adultery 
had been immediately committed, or is about to be committed, the 
homicide is justifiable.! At the same time the criminal code of that 
State has mitigated a murder committed in revenge for a past adultery 
to manslaughter, although considerable time may have elapsed, provided 
the killing takes place as soon as the injured person has discovered 
the fact of the adultery.? While these bloody statutes have been 
placed upon the books of a civilized state, the crime which it allows 
private individuals to punish, being judges in their own cases and of 
their own wrongs, and without giving uotice to the supposed criminal, 
is not even made a misdemeanor; the law takes no cognizance of it, 
exceptin the form of an action for damages. Under the Texas statute 
a married woman may keep a house of prostitution, may seduce a 
drunken man into her den, and, if her husband catches the two in the 
act of adultery, he is at liberty to kill the victim, and it is justifiable 
homicide ; but whether the Texas public would applaud such a result of 
their statute, which the judge would be bound to declare, we cannot say. 
There are many cases outside of Zola’s novels, known to every judge 
and to every eriminal lawyer in large cities, where married women are 


1 Price v. State, 18 Tex. App. 474. 2 Pauline v. State, 1 S. W. Rep. 463. 
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engaged in keeping houses of prostitution, or otherwise leading the 
lives of prostitutes with the knowledge and sanction of their husbands ; 
the latter living upon the gains of their infamous practices. Is such a q 
husband to be allowed to kill a person who is caught in the act of crim- 
inal association with his wife? 

Under such a monstrous system innocent men are in great danger. 
We remember a case which was tried in the year 1865 or 1866, at 
Memphis, Tenn., where a man, imagining that some one had seduced 
a female relative, lay in wait for him in the night to kill him, and, mis- 
taking another man for him, fired and killed the innocent man, and was 
acquitted under this monstrous pretense of a transitory, emotional 
insanity. 

Where a public opinion exists which encourages men thus to 
take the law into their own hands, it may not unfrequently happen 
that a jealous husband may kill a friend upon an unfounded sus- 
picion that his marital rights have been trespassed upon. And 
what takes place then? The question of the guilt or innocence of 
the person slain is tried long after he has been consigned to the 
grave. His assassin is allowed to testify against him, and to blacken 
his memory, whose lips his dagger or his bullet has sealed in death. 5 
The only living person, perhaps, who knows whether the alleged fact of 4 
adultery is true, is the wife of the assassin, whom the policy of the 
law will not admit to the witness box. Acquittal is apt to follow, and 4 
quite irrespective of the suspicion or charge of seduction being well 
well founded or ill-founded. 

It seems not to have occurred to those who defend this application of 
the lex talionis, that it involves the idea of the degradation of woman 
into mere property. The wife whose virtue has to be guarded by her 
husband’s shot-gun ceases to be anything but a mere possession of his. 
The seducer is a mere trespasser upon his property —a mere poacher 
upon his social preserves. It is not, therefore, surprising that in bar- 
barous times and in barbarous communities, seduction has been pun- 
ished with the extreme severity which the above writer points out. An 
examination of the state of the law of those times would probably reveal 
the fact that the husband was at the same time allowed to divorce his wife 
at pleasure. Certainly that was the law among the ancient Romans, and 
ithas probably been the law at some stage of every existing civilization. 
The refinements of eruelty with which seduction was punished did not 
go hand in hand with any idea of the dignity and honor of womanhood. 

No doubt seduction is similarly punished among the Tartars; but a 
Tartar buys his wife and divorces her at pleasure. She never walks by 
VOL. XX 60 
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his side, but always behind him, like a slave, and is allowed to show her 
face to no man, unless he be a near relative. 

These observations point to the conclusion that the subject, although 
confessedly one of great difficulty, can only be dealt with by law. At 
least lawyers, who are the ministers of the law, can not justify its being 
dealt with by the hand of private vengeance. 


Lecat Aseect or tHe Curtine Case. Our legal exchanges have 
scarcely done with the discussion of what they generally term the ‘* legal 
aspect of the Cutting case.’’ Cutting, an American citizen, published 
a card in a newspaper printed in the republic of Mexico, for which he 
was arrested in Mexico, the card being considered libelous under the 
law, of that country. In order to escape punishment under Mexican 
law he signed what is termed in that law a reconciliation, that is, a with- 
drawal of the offensive statement. He then came to Texas, and there 
published in a Texas newspaper, which was known to circulate in 
Mexico, an aggravated reiteration of the offensive statement. For this 
he was again arrested and prosecuted in Mexico. Our State Depart- 
ment, having at its head a lawyer, and having for its legal adviser an 
eminent writer upon the law, who, among other works, has written a 
work on the Conflict of Laws, — took the position that no American 
citizen could be held to answer in another country for an offense com- 
mitted upon American soil, and demanded the release of Mr. Cutting. 
After considerable correspondence, the Mexican Government, in order 
to preserve its own self-respect, avoid the renunciation of what it 
regarded as an important principle of law, and at the same time pre- 
vent a rupture of diplomatic relations with us, procured the prosecu- 
tion against Mr. Cutting to be discontinued ; whereupon the matter was, 
of course, dropped. 

All the law journals that have joined in this discussion, so far as we 
know, have concurred in the conclusion that the position taken by our 
government was wholly untenable; and, more than that, it involved 
the denial of a principle of law so elementary that law students ought 
to be presumed to understand it. That principle is, that the place 
where an offence is committed is not the place where the principal 
offender happens to be at the time he puts in motion the train of 


causes which results in the hurt which gives the offense. For instance, 


if Mr. Cutting had stood on the American shore of the Rio Grande, 
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and had fired a gun across the river at a Mexican citizen upon Mexican 
soil, killing the latter, he would have been guilty of murder in Mexico, 
and not in Texas. So, in respect of libels, it is universally held that the 
offense exists wherever the publication takes place, without reference to 
the location of the printing-office, and still less the residence of the 
author, or his whereabouts at the time of writing or printing the libel; ! 
and this is the law of Texas,? where the greatest fuss was made over 
Cutting’s case. In fine, the rule is elementary, and the blunder of our 
State Department seems unaccountable, especially in view of the fact 
that Mr. Cutting, by his own acknowledgment took a copy of the Texas 
paper containing the offensive article into Mexico and there exhibited 
it. It is a subject of congratulation that the Mexican government had 
the good sense to smooth the matter over, without the voncession of the’ 
principle demanded by our State Department. It is a principle of law 
which every civilized nation is interested in maintaining, the strong as 
well as the weak. It is just as important to us to maintain it as it is to 
Mexico. 


Tue Use anp MEANING oF LAW ScHOOLS, AND THEIR METHODS OF 


Instruction. — We print by permission the oration of Judge Oliver 
Wendell Holmes before the Law School Association of Harvard Univer- 
sity at its recent quarter-millennial celebration. Only two passages, 
relating wholly to the Harvard Law School and its professors, are 
omitted : — 


‘¢ A law school does not undertake to teachsuccess. That combination of tact 
and will which gives a man immediate prominence among his fellows comes ftom 
nature, not from instruction; and if it can be helped at all by advice, such advice 
is not offered here. It might be expected that I should say by way of natural 
antithesis that what a law school does undertake to teach is law. But I am 
not ready to say even that without a qualification. It seems to me that nearly 
all the education which men can get from others is moral, not intellectual. 
The main part of intellectual education is not the acquisition of facts but learn- 
ing how to make facts live. Culture, in the sense of fruitless knowledge, I, for 
one, abhor. The mark of a master is that facts, which before lay scattered in 
an inorganic mass, when he shoots through them the magnetic current of his 


1 State v. Kountz, 12 Mo. App. 511. in regard to the forgery of instruments 

2 Belo v. Wren, 5 Tex. L. Rev. 149. which are sent to other States and there 
The Texas courts, according to a wri- uttered. Ex parte Rogers, 10 Tex. App. 
ter in the Texas Law Review, Mr. F.H. 668; Ham ov, State, 4 Tex. App. 670; 
Prendergast, have made similar holdings Hanksv. State, 13 Tex. App. 807. 
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thought, leap into an organic order and live and bear fruit. But you cannot 
make a master by teaching. He makes himself by aid of his natural gifts. 

‘* Education, other than self-education, lies mainly in the shaping of men’s in- 
terests and aims. If you convince a man that another way of looking at things 
is more profound, another form of pleasure more subtle than that to which he 
has been accustomed — if you make him really see it—the very nature of man 
is such that he will desire the profounder thought and the subtler joy. Sol 
say the business of a law school is not sufficiently described when you merely 
say that it is to teach law, or to make lawyers. It is to teach law in the grand 
manner, and to make great lawyers. 

**Our country needs such teachings very much. I think we should all agree 
that the passion for equality has passed far beyond the political or even the social 
sphere. We are not only unwilling to admit that any class or society is better 
than that in which we move, but our customary attitude towards every one in 
authority of any kind is that he is only the lucky recipient of honor or salary 
above the average which any man might as well receive as he. When the effer- 
vescence of democratic negat' »4 extends its workings beyond the abolition of 
external distinctions of rank to spiritual things, when the passion for equality 
is not content with founding social intercourse upon universal human sympathy, 
and a community of interests in which all may share, but attacks the lines of 
nature which establish orders and degrees among the souls of men, they are 
not only wrong but ignobly wrong. Modesty and reverence are no less virtues 
of freemen than the democratic feeling which will submit neither to arrogance 
nor servility. 

‘* To inculcate those virtues, tocorrect the ignoble excess of a noble feeling to 
which I have referred, I know of no teachers so powerful and persuasive as the 
little army of specialists. They carry no banners. They beat no drums. But 
where they are, men learn that bustle and push are not the equals of quiet 
genius and serene mastery. They compel others who need their help or who 
are enlightened by their teaching, to obedience and respect. They set the ex- 
ample themselves. For they furnish in the intellectual world a perfect type of 
the union of democracy with discipline. They bow to no one who seeks to im- 
pose his authority by foreignaid. They hold that science, like courage, is never 
beyond the necessity of proof, but must always be ready to prove itself against 
all challengers. But to one who has shown himself a master they pay the proud 
reverence of men who know what valiant combat means, and who reserve the 
right of combat against their leader even, if he should seem to waver in the serv- 
ice of truth, their only queen. 

*‘In the army of which I speak the lawyers are not the least important corps. 
For all lawyers are specialists. Not in the narrow sense in which we some- 
times use the word in the profession, of persons who confine themselves to a 
particular branch or practice, such as conveyancing or patents, but specialists 
who have taken all law to be their province; specialists because they have un- 
dertaken to master a special branch of human knowledge —a branch, I may 
add, which is more immediately connected with all the highest interests of man 
than any other which deals with practical affairs. 

‘“* Lawyers, too, were among the first specialists to be needed and to appear in 
America. And I believe it would be hard to exaggerate the goodness of their 
influence in favor of sane and orderly thinking. The lawyers feel the spirit of 
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the times like other people. They, like others, are forever trying to discover 
cheap and agreeable substitutes for real things. I fear that the bar has done 
its full share to exalt that most hateful of American words and ideals — smart- 
ness — as against dignity of moral feeling and profundity of knowledge. It is 
from within the bar, not from outside, that I have heard the new gospel that 
learning is out of date, and that the man for the times is no longer the thinker 
and the scholar, but the smart man unincumbered with other artillery than the 
latest edition of the digest and the latest revision of the statutes. 

“The aim of a law school should be, the aim of the Harvard Law School 
has been, not to make men smart, but to make them wise in their calling — to 
start them on a road which will lead them to the abode of the masters. A law 
school should be at once the workshop and the nursery of specialists in the 
sense which I have explained. It should obtain for teachers men in each gen- 
eration who are producing the best work of that generation. Teaching should 
not stop, but rather should foster, production. The ‘enthusiasm of the lec- 
ture room,’ the contagious interest of companionship, should make the students 
partners in their teacher’s work. The ferment of genius in its creative moment 
is quickly imparted. If aman is great he makes others believe in greatness. 
He makes them incapable of mean ideals and easy self-satisfaction. His pupils 
will accept no substitutes for realities, but at the same time they learn that the 
only coin with which realities can be bought is life. 

“‘If you consider the state of legal literature when Story began to write, and 
from what wells of learning the discursive streams of his speech were fed, I 
think you will be inclined to agree with me that he has done more than any 
other English-speaking man in this century to make the law luminous and easy 
to understand. 

‘*But Story’s simple philosophizing has ceased to satisfy men’s minds. I 
think it might be said with safety that no man of his or of the succeeding gener- 
ation could have stated the law in a form that deserved to abide, because neither 
his nor the succeeding generation possessed or could have possessed the his- 
torical knowledge — had made or could have made the analysis of principles 
which are necessary before the cardinal doctrines of the law can be known and 
understood in their precise contours and in their innermost meanings. 

‘The new work is now being done. Under the influence of Germany science 
is gradually drawing legal history into its sphere. The facts are being scrutin- 
ized by eyes microscopic in intensity and panoramicin scope. Atthe same time, 
under the influence of our revived interest jin philosophical speculation, a thou- 
sand heads are analyzing and generalizing the rules of law and the grounds on 
which they stand. The law has got to be stated over again, and I venture to 
say that in fifty years we shall have it in a form of which no man could have 
dreamed fifty years ago. And now I venture to add my hope and my belief 
that when the day comes which I predict, the professors of the Harvard Law 
School will be found to have had a hand in the change, not less important than 
that which Story has had in determining the form of the text-books of the last 
half century. 

““Corresponding to the change which I say is taking place there has been another 
change in the mode of teaching. How far the correspondence is conscious I do 
not stop to inquire. For whatever reason the professors of this school have 
said to themselves more definite} than ever before: We will not be contented 
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to send forth students with nothing but a ragbag full of general principles —a 
throng of glittering generalities like a swarm of little bodiless cherubs fluttering 
at the top of one of Correggio’s pictures. They have said that to make a general 
principle worth anything you must give it a body. You must show in which 
way and how far it wouid be applied actually in an actual system. You must 
show how it has gradually emerged as the felt reconciliation of concrete instances, 
no one of which established it in terms. Finally you must show its historic 
relations to other principles, often of very different dates and origins, and thus 
set it in the perspective without which its proportions will never be truly judged. 

**In pursuance of these views, there have been substituted for text-books more 
and more, so far as practicable, those books of cases which were received at 
first, by many with a somewhat contemptuous smile and pitying contrast of the 
good old days, but, which now, after fifteen years, bid fair to revolutionize the 
teaching, both of this country and of England. 

**T pause fora moment to say, whatI hope it is scarcely necessary for me to 
say — that in thus giving in my adhesion to the present methods of instruction, 
1 am not wanting in grateful and appreciative recollection — alas! it can be only 
recollection now — of the earlier teachers under whom I studied. In my days the 
dean of this school was Professor Parker, the ex-chief justice of New Hampshire, 
who I think was one of the greatest of American judges, and who showed in the 
chair the same qualities that made him famous on the bench. His associates 
were Parsons, almost if not quite a man of genius, and gifted with a power of 
impressive statement which I do not know that I have ever seen equaled, and 
Washburn, who taught us all to realize the meaning of the phrase which I have 
already quoted from Vaugerow — the enthusiasm of the lecture room. He did 
more for me than the learning of Coke and the logic of Fearne could have done 
without his kindly ardor. 

**To return, and to say a word more about the theory on which these books of 
cases are used, it has long seemed to me a striking circumstance that the ablest 
of the agitators for codification, Sir James Stephen, and the originator of the 
present mode of teaching, Mr. Langdell, start from the same premises toreach 
seemingly opposite conclusions. The number of legal principles is small, says, 
in effect, Sir James Stephen, therefore codify them. The number of legal 
principles is small, says Mr. Langdell, therefore they may be taught through 
the cases which have developed and established them. Well, I think there is 
mach force in Sir James Stephen’s argument, if you can find competent men 
and get them to undertake the task, and at any rate I am not now going to 
express an opinion that he is wrong. But I am certain from my own experience 
that Mr. Langdell is right. I am certain that when your object is not to make 
a bouguet of the law for the public, nor to prune and graft it by legislation, but 
to plant its roots where they will grow, in minds devoted henceforth to that one 
end, there is no way to be compared to Mr. Langdell’s way. Why, look at it 
simply in the light of human nature. Does nota man remember a concrete 
instance more vividly than a general principle? andis not a principle more ex- 
actly and intimately grasped as the unexpressed major premise of the half dozen 
examples which mark its extent and its limits than it can be in any abstract form 
of words? Expressed or unexpressed, is it not better known when you have 
studied its embryology and the lines of its growth, than when you merely see it 
lying dead before you on the printed page? ® 
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“| have referred to my own experience. During the short time that I had the 
honor of teaching in the school it fellto me, among other things, to instruct the 
first year men in torts. With some misgivings I plunged a class of beginners 
straight into Mr. Ames’ collection of cases, and we began to discuss them to- 
gether in Mr. Langdel!’s method. The result was better than I even hoped 
it would be. After a week or two, when the first confusing novelty was over, 
I found that my class examined the question proposed with an accuracy of view 
which they never could have learned from text-books, and which often exceeded 
that to be found in the text-books. I, at least, if no one else, gained a good 
deal from our daily encounter. 

‘* My experience as a judge has contirmed the belief I formed as a professor. 
Of course a young man cannot try or argue a case as well as one who has had 
years of experience. Most of you also would probably agree with me that no 
teaching which a man receives from others at all approaches in importance 
what he does for himself, and that one who has simply been a docile pupil has 
got but a very little way. But I do think that in the thoroughness of their 
training, and the systematic character of their knowledge, the young men of the 
present day start better equipped when they begin their practical experience 
than it was possible for their predecessors to have been. And although no 
school can boast a monopoly of promising young men, Cambridge, of course, 
has its full proportion of them at our bar, and I do think that the methods of 
teaching here bear fruits in their work. 

**T sometimes hear a wish expressed by the impatient that the teaching here 
should be more practical. I remember that a very wise and able man said to 
a friend of mine when he was beginning his professional life, ‘Don’t know too 
much law,’’ and I think we all can imagine cases where the warning would be 
useful. But a far more useful thing is what was said to me as a student by 
one no less wise and able —afterwards my partner and always my friend— 
when I was talking as young men do about seeing practice and all the other 
things which seemed practical to my inexperience. ‘The business of a lawyer 
is to know law.’ The professors of this law school mean to make their stu- 
dents know law. They think the most practical teaching is that which takes 
their students to the bottom of what they seek to know. They, therefore, mean 
to make them master the common law and equity as working systems, and 
think that when that is accomplished they will have no trouble with the improve- 
ments of the last half century. I believe they are entirely right, not only in 
the end they aim at, but in the way they take to reach that end. 

‘* Yes, this school has been, is, and I hope long will be a center where great 
lawyers perfect their achievements, and from which young men, even more 
inspired by their example than instructed by their teaching, go forth in their 
turn, not to imitate what their masters have done, but to live their own lives 
more freely for the ferment imparted to them here. The men trained in this 
school may not always be the most knowing in the way of getting off. The 
noblest of them must often feel that they are committed to lives of proud de- 
peridence on men who command no factitious aids to success, but rely upon 
unadvertised knowledge and silent devotion; dependence upon finding an ap- 
preciation which they cannot seek, but dependence proud in the conviction that 
the knowledge to which their lives are consecrated is of things which it concerns 
the world to know. It is the dependence of abstract thought, of science, of 


ral 
ist | 
ric 
at 
he 
he | | 
es | 
of | 
ie | 
of 
al 
th 
is 
Lo 
at 


NOTES. 


poetry and art, of every flower of civilivation, upon finding a soil generous 
enough to supportit. If it does not, it must die. But the world needs the 
flower more than the flower needs life. 

**T said that a law school ought to teach law in the grand manner — that it had 
something more to do than simply to teach law. I think we may claim for our 
school that it has not been wanting in greatness. I once heard a Russian say 
that in the middle class of Russia there were many specialists, in the upper 
class there were civilized men. Perhaps in America, for reasons which I have 
mentioned, we need specialists even more than we do civilized men. Civilized 
men who are nothing else are a little apt to think that they cannot breathe the 
American atmosphere. But if a manis aspecialist it is most desirable that he 
should also be civilized; that he should have laid in the outline of the other 
sciences as well as the light and shade of his own, that he should be reasonable 
and see things in their proportion. Nay more, that he should be passionate as 
well as reasonable —that he should be able not only to explain but to feel 
that the ardors of intellectual pursuit should be relieved by the charms of art, 
should be succeeded by the joy of life become an end in itself. 

‘** At Harvard College is realized in some degree the palpitating manifoldness 
of a truly civilized life. [ts aspirations are concealed because they are chas- 
tened and instructed, but I believe in my soul that they are not the less noble 
that they are silent. The golden light of the university is not contined to the 
undergraduate department. It is shed over all the schools. He who has once 
seen it becomes other than he was forever more. I have said that the best part 
of our education is moral. It is the crowning glory of this law school that it 
has kindled in many a heart an inextinguishable fire.”’ 


Harvarp Law Association.— At a meeting of about one hundred 
and fifty former members of the Harvard Law School, held in Boston 
on September 23, preliminary steps were taken for the organization of 
the Harvard Law School Association. The Association is to be com- 
posed of graduates and former members of the Harvard Law School. 
At this meeting a constitution was adopted in which it is stated that 
the objects of the Association are, ‘* to advance the cause of legal edu- 
cation, to promote the interests and increase the usefulness of Harvard 
Law School, and to promote mutual acquaintance and good fellowship 
among the members of the Association. It is proposed to hold a 
meeting of the members, to be followed by a dinner, in June of each 
year. At the first meeting and dinner of the Association, on Novem- 
ber 5th, during the celebration of the two hundred and fiftieth anniversary 
of the founding of the college, an oration was delivered by Oliver Wendell 
Holmes, Jr. (quoted above), and addresses were also made by Prof. C. C. 
Langdell, Dean of the Law School, Judge Cooley of Michigan, President 
Eliot and others. The officers elect are James C. Carter, of New York, 
President, Winthrop H. Wade, of Boston, Treasurer, and Louis D. 
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Brandeis, of Boston, Secretary. Curiously, the Harvard Law School, 
founded in 1815, has heretofore had no Alumni Association. The 
work of the school, notably in the last fifteen years, during which the 
system of instruction by the case method has prevailed, has at- 
tracted much interest from graduates and the legal profession at large. 
The new organization will, doubtless, through its ‘‘ Committee on 
the Harvard Law School,’’ prove an important factor in the work done 
there. The membership now numbers over six hundred lawyers from 
all parts of the country, who received their legal education at Harvard. 


INTERRUPTIONS OF CounseL.— The Irish bull is sometime introduced 
into this country with the most gratifying effect. Baron Dowse, of the 
Irish Exchequer, let loose some famous specimens when he sat in the 
House of Commons. Replying to a question relating to some sectarian 
celebration in Derry, he is reported to have said: ‘‘ These celebrations, 
sir, take place at an anniversary, which occurs twice a year in Derry.’’ 
The other evening we encountered an equally well-developed example 
of the bull. A member of the English Bar, an Irishman well known in 
society for his many amiable qualities, was discussing a current topic 
with considerable animation. He was occasionally interrupted by one 
of the company, and at length became irritated, he addressed his friend 
with much dignity, and said: ‘‘ You can interrupt me, sir, when I’m 
done spaking! ’’ — Pump Court. 


A Lawyer’s Hanns must BE Crean.— Judge Brewer, of the United 
States Circuit Court for Kansas, thus lays down the law applicable to 
the relative validity of a client’s title or lien, and a title or lien pur- 
chased by the attorney after the client had acquired his in reliance on 
the attorney’s advice. The question may be in two forms. It may be 
where the counsel knowingly and intentionally gives false advice with a 
view of personal speculation thereafter. In such a case as that, the law 
is emphatic that he takes nothing by his subsequent speculation; that 
he forfeits the money he has paid; and that all inures to the benefit of 
the client. The other case is where a lawyer, ignorantly and mistak- 
enly, yet honestly, gives advice, and thereafter enters upon a specula- 
tion in respect to the property the subject-matter of the advice; and 
there the law treats him as an agent of his client, and holds his specula- 
tions as only for the benefit of the client. There would not be any dis- 
pute, says the Judge, I presume, among members of the Bar generally, 
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as to the correctness of these propositions of law, and the necessity of 
strict adherence to them in all cases. It is the foundation of the confi- 
dence which ought to exist between counsel and the client, and which 
can alone enable counsel to act freely and fully for the benefit of the 
client.! 


Manirosa Law Rerorts.— It marks very strikingly the progress of 
population and law on this continentto take up No. 9, Vol. III., of the 
Manitoba Law Reports, published at Winnipeg. 

Though issued in numbers, they are intended to form finished vol- 
umes. The style and matter, the work of the printer, of the editor, 
Mr. John S. Ewart, and of the Appellate Court are creditable. 

In Ontario Bank v. Gibson,? the court startles American ideas of the 
law of commercial property, holding that even against an innocent 
holder for value before maturity, of a negotiable, promissory notes in 
due form, it is a good defense for an indorser that he indorsed the note 
in blank and delivered it for accommodation, on condition that another 
person should also indorse it before it should be negotiated. 

The court admits the ruling of American courts to be otherwise, but 
relies on Awde v. Dixon,’ which seems to lack the doctrine ascribed 
to it. 


Ar Par with THE Mepicat Quack. —A correspondent of the Law 
Journal (London) calls attention to the following flagrant case of legal 
taunting which appeared in the Liverpool Mercury : — 


R. H. S. H. RENNOLLS, 
SOLICITOR, 
Crosshall-street, 
Gives Advice FREE. Collects Accounts FREE if Court fees are paid; and 
executes all business promptly and below the usual charges. 16se22 


The correspondent also adds: ‘Surely such conduct as the person 
advertising is responsible for deserves the censure of the profession to 
which he belongs! It is time that strong measures should be adopted 
by the Law Society in order to prevent a recurrence of what I can only 
characterize as a disgrace to the advertiser and a wrong to other solici- 
tors of Liverpool.’’ 


1 Doctor v. Scully, 27 Fed. Rep. 782. 5 6 Exch. 869. 
2 p. 406. 
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DisconTinuED.— The Southern Law Times, has has been discontinued 
for lack of support. 


Lorp CoLerIpGE AND THE FREEDOM OF THE Press. — The judgment 
delivered by the Lord Chief Justice in Armstrong v. Armit, contained 
some weighty and emphatic statements touching the freedom of com- 
ment by the press on matters of great public interest. On the 29th of 
May there appeared in the Admiralty and Horse Guards’ Gazette a very 
strong and pointed article on the conduct of the Ordnance Department 
of the War Office, which the plaintiffs, the great engineering and gun- 
making company of W. G. Armstrong, Michell & Co., thought to re- 
flect upon them so seriously that they made application in this case for 
an interim injunction to restrain the defendants ‘‘ from further publish- 
ing libelous matters of them pending the bearing of this action.’’ The 
facts will sufficiently appear in the Lord Chief Justice’s remarks. 


‘¢ Lord Coleridge said that the case before the court was no doubt one of very 
great public interest, the question in it being really whether any shareholder in 
the plaintiff company was now, or recently had been, serving on the ordnance 
committee, or had by his position as a government official been able to influence 
that’ committee with regard to the granting of contracts for ordnance. The 
article complained of by the plaintiffs dealt with a question of the highest possi- 
ble importance, and if the allegations contained in it conld be shown to be anything 
like true, the writer had done the greatest possible service to the country. On the 
other hand, if it should turn out that the allegations were untrue, that the con- 
tracts entered into between the government and the plaintiff company for the 
supply of those guns, which were the chief weapon of defense of the nation, 
had been honestly, truly, sincerely, and uncorruptly made, and that the news- 
paper article now complained of, so far from its beihg published for the benefit 
of the country, had been penned in the interest of some rival manufacturer of 
guns, the defendants would deserve to be mulcted in the heaviest possible 
amount of damages which they might be in any way able to pay. Clearly it was 
for a plaintiff in such a case as the present one to show malice, and that the privi- 
lege of the occasion had been exceeded, and had been made a cloak for private 
malice.’’ 

The application was refused, but the point of special interest and importance 
lies in the broad scope allowed to public criticism in the judgment of the Lord 
Chief Justice, always on honorable conditions, and under the most serious re- 
sponsibility. — Pump Cvurt. 


Harp To Prease.— Our excellent neighbor, the Albany Law Journal, 
is rather hard to please. It says: ‘‘ Our only Sherwood, J., is hump- 
ing up his back, of late. In a case in 86 Missouri, he says: ‘ Called 
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upon as one of the judges of this court to say whether I concur in the 
foregoing opinion, I say I dissent, and I say so for these reasons. 
What did this court do? Did it continue to wallow in the slough of 
flagrant misapprehension into which it had fallen? Nay, verily. Is it 
right to punish the vigilant and reward the negligent? Queer law and 
justice that.’ The italics are the judge’s. This was at April term, 
1885, long before the thermometer marked 110° in the shade at St. 
Louis.’’ Why cannot a judge in a remote and sparsely settled 
section of country deliver himself in good and familiar Missouri, with- 
out exciting derisive remarks among over-learned, extra-refined and 
super-sensitive representatives of the effete civilization of the East? 


Ramway Carriers — Os.ication To Carry PAssENGERS HAVING ON 
THEIR Persons Treasure. — The case of Pfister v. Central Pacific 
Railroad Company,' decides that a railway company is under no obli- 
gation to carry passengers who carry on their persons large quantities 
of treasure, but may oblige them to turn their treasure over to an 
express company to whom the railway company has transferred the 
exclusive right of carrying treasure over its railway ; or, if they are not 
willing to commit their treasure to such a carrier, they are not to have 
it carried at all. The case was that a county treasurer entered a pas- 
senger train of the defendant with three of his employes, each having 
purchased a passage ticket to Sacramento. The four carried in their 
hands in small leather satchels something more than $90,000 in gold. 
After arriving at a point where it became necessary to change cars the 
defendant’s conductor refused to carry them further, unless they would 
unburden themselves of their treasure, and refused to carry the treas- 
ure unless it was turned over to the Wells, Fargo & Co. Express Co., 
who had, by contract with the defendant, the exclusive right, as express 
carriers, of carrying treasure over its railway. ‘To this exaction the 
county treasurer submitted under protest, although he had been in the 
habit of carrying the public money to Sacramento to turn it over to the 
State Treasurer in this way for ten years. He brought an action for 
damages for the outrage, and the Supreme Court Commission of Cali- 
fornia held, on a demurrer to the petition, that he has no right toa 
recovery. This decision, we are ashamed to say, is concurred in by 
the whole court, for the reasons given in the opinion. The opinion 
itself is a miserable piece of special pleading in favor of the railroad 


1 11 Pac, Rep. 686. 
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company, and the decision is so palpably contrary to settled law and to 
plain justice as to put the inquirer upon a search for the motives which 
prompted its rendition. It belongs to a class of decisions which tend 
to discourage intelligent laymen as to the ability of the courts to deal 
impartially with important questions in cases where railway companies 

are parties. The premise in the opinion that treasure is no part of a 

passenger’s baggage, is the starting point of the opinion. That is true, 

but it is totally irrelevant, because it is well settled that a common car- 

rier incurs no liability as an insurer for the hand-baggage which the 

passenger keeps with him, or which he carries on his person.! He may 

incur a qualified liability, based upon negligence or upon the frauds or 
thefts of his own servants ;? but this, so far as we are aware, is the first 

case in which a court of justice had the hardihood to face public opin- 
ion with the holding that an incorporated railroad carrier, which is 
notoriously chartered by the State under an obligation, express or 
implied, of carrying every species of portable property which may be 
safely carried and without creating public or private nuisances, can 
refuse to carry a passenger because he may have a quantity of treas- 
ure upon his own person and subject to his own risk. More indefensi- 
ble still is the conclusion that a public carrier which has exercised the 
right of eminent domain, the very highest power of government, in 
order to acquire its right of way, can turn over a member of the public 
who demands of him the carriage of something which he is bound to 
carry, to a private express company to whom it has given the monopoly 
of carrying over its line goods of a certain class. The idea that the 
public carrier can thus abdicate a portion of its duties as such, and turn 
the puktlic over to another carrier, and compel the substitution of the 
responsibility of such other carrier for its own responsibility, is a prop- 
osition which has no support either in precedent or in reason. The 
court which rendered this shameful decision will be called upon to 
answer for it before the bar of public opinion in California. It will 
stick to them like the shirt of Nessus. 


1 Talley v. Great Western R. Co., L. 2 American Steamship Co. v. Bryan, 
R.6 C. P. 44; Brigham v. Great Eastern 83 Pa. St. 446. 
R. Co., 8 C. P. Div. 221. 
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GIBBONS’ AMERICAN CRIMINAL REPORTS, VOL. 5. — American Criminal Reports: A Series 
Designed to contain the Leading Cases determined in the Federal and State Courts in the 
United States, as well as Selected Cases Important to American Lawyers from the En- 
glish, Irish, Scotch and Canadian Law Reports. With Notes and References. By JOHN 
GIBBONS, L.L. D., of the Chicago Bar. Chicago: Callaghan & Co. 1886. 
The cases in this series seem to be well selected, well presented and usefully 

annotated; but we do not see how, at $5.00 the volume, it can expect to com- 

pete with the Criminal Law Magazine and Reporter, which gives two volumes a 

year, mostly of selected criminal cases, at the same price. 


REVISTA GENERAL DE DERECHO Y ADMINISTRACION. — Director Antonio Govin y Torres. 
Habana: Administracion Libraria “ La Enciclopedia,” de M, Alorda, 


This is a new venture in legal journalism, in the Island of Cuba, with which 
the people of the United States sustain the most intimate and friendly commer- 
cial relations. Senor Govin y Torres is assisted by a large staff of learned col- 
laborateurs. The numbers which we have received contain articles upon several 
important and interesting topics of jurisprudence, also bibliographical notices, 
various notes, and a chronicle of recent legislative and official acts. The 
learned editor has done us the honor to translate in successive numbers the 
joint article on Codification in our May-June number. Altogether this periodi- 
cal has a very excellent typographical appearance. It starts out under what we 
should judge to be favorable auspices. We extend the hand of fellowship to it, 
and wish it abundant success. 


INDEX DIGEST TO THE NEW YORK COMMON LAW REPORTS. — Index Digest of the New 
York Supreme Court and Court of Errors and Appeal Reports. Prepared and published 
by the Lawyers’ Co-operative Publishing Co. Rochester, N. Y. 1886. 

This is an index-digest of the New York Common Law Reports, so called, 
being the first eighty volumes of the New York law reports beginning with 
Coleman and ending with 5 Denio, recently reprinted by the Lawyers’ 
Co-operative Publishing Co., of Rochester, New York. It consists of a 
large double column octavo of about 1,100 pages. The statements of de- 
cided points are very briefly drawn; |the arrangement is good; the use of 
bold faced type in the paragraphs facilitates reference, though it does not add 
to the beauty of the pages; and altogether this seems to possess the character- 
istics of what itis intended to be, an index —a key to the vast amount of case 
law which is to be found in the eighty volumes of reports which it covers. It 
ought fairly to be said of the Co-operative people that they do their work well. 
The principal members of the Co-operative Publishing Co. are practical lawyers, 
and their professional instincts will not allow them to put their imprimatur 
upon slovenly work. 
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BAYLIES ON NEW TRIALS AND APPEALS.— New Trials and Appeals, or the Rules of 
Practice Applicable to Review of Judicial Determinations in Civil Actions and in Special 
Proceedings under the Code of Civil Procedure, with an Appendix of Ferms. By EDWIN 
BAYLIES, Counselor ut Law. Rochester, N. Y.: Williamson & Higbie. 1886. i 


This is a local work, founded upon the provisions of the New York Code of 
Civil Procedure, and most of the numerous cases which are cited are from the 
Courts of that State. It may, nevertheless, have considerable value to the prac- 
titioner in Wisconsin, Minnesota, Missouri, and perhaps other jurisdictions 
whose civil procedure is modeled upon that of New York. The author seems 
to have done his work in a judicious and painstaking manner. His text con- 
sists of the provisions of the New York Code of Civil Procedure, and also 
of statements, in very brief form, of the rulings made by the courts of 
that State thereunder. We incline to think that the work will be found 
very useful to practitioners in New York, and of considerable use to those in 
other jurisdictions. It ought to be stated, for the information of persons out- 
side of New York, who may not be aware of changes which have taken place in 
that State, that this work is modeled upon the new Code of Civil Procedure of 
New York, which has been but recently enacted in that State, and which is a far 
more elaborate code than its predecessor, known as Field’s Code. 


AMERICAN DECISIONS, Vols. 73 to 78. — The American Decisions, containing the Cases of 
general value and authority decided in the Courts of the several States from the earliest 
issue of the State reports to the year 1869. Compiled and annotated by A.C. FREEMAN, 
Counselor at law, etc. Vols. 73, 74, 75, 76, 77, 78. San Francisco: Bancroft-Whit- — 
ney Company. 1886. 


These volumes present cases which were decided in the years 1859 and 1860. 
The work on these volumes justifies the good opinions which we have previously 
expressed concerning this series. We are not in a position to express a definite 
opinion as to the jadgment which has been used in selecting the cases which are 
reprinted in full, because that would require an examination of all the cases in 
the volumes from which selections have been made. Itis, perhaps, sufficient to 
say on this point that the cases which have been selected seem to be decisions of 
superior merit, which possess a permanent interest and are likely to be of a 
permanent value in American jurisprudence. The annotations seem to increase 
in value as the work progresses. The learned editor and his associates seem 
to have devised some very thorough system of.search — some sort of a drag net 
which catches everything upon the particular topic embraced in each particular 
note. Many of the notes are very extensive; there is, for instance, in volume 
76, at page 367 et seq., a note thirty-four pages in length, stating the law relating 
tothe separate property of married women as affected by American statutes. 
We give this as one instance only of the painstaking industry which exhibits 
itself everywhere throughout these volumes. 


PATTERSON'S RAILWAY ACCIDENT LAW. — Railway Accident Law. The Liability of Rail- 
ways for Injuries to the Person. By CHRISTOPHER STUART PATTERSON, of the Phila- 
delphia Bar. Philadelphia: T. & J. W. Johnson &Co. 1886. 


This is a yolume of a little over 500 pages, the pages being somewhat narrow 
and the type large. The work is constructed on a plan which the author has 
borrowed, it seems, from Mr. Dicey and some other English writers. It is that 
of stating successive legal propositions and rules in italics, and then furnishing 
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in his general text a commentary upon them. We have looked through the 
book sufficiently to satisfy ourselves that the subject has been well studied by 
the author, and that he has bestowed a good deal of care and discrimination in 
its presentation. We do not say that we regard his effort as reaching the high- 
est point in the law-book making art. If it had been an English book we would 
have said that, as English law books go, it is well done; but the best American 
law books are generally superior to any corresponding books produced by En- 
glish writers, and we expect in American legal authors a better style and a 
better treatment than the bungling text of the English writers. For instance, a 
leading American work is Greenleaf on Evidence. It possesses a lucid text; its 
statements of leading principles and its illustrations of them bear on their face 
the evidence that they are the work of a master in the science of the law. The 
English counterpart of this work by Taylor is a masterly work so far as it isa 
mere plagiarism of the text of Greenleaf, which was his model; and so far as it 
goes beyond the text of Greenleaf it is a bungling hash of decided cases, setting 
out the facts of each case, instead of endeavoring to do what a law writer 
should, extract a principle from all the cases and state that principle and refer 
to the concrete holdings of the courts sufficiently to illustrate that principle and 
no further. The author of the present work has pursued the English plan so 
closely that we suspect that he is himself an Englishman. He goes on in his 
text and discusses the cases by name, case after case. Thus, on page 21, para- 
graph 23: ‘The result reached in Wyatt v. G. W. Ry.,! is inconsistent with the 
~ doctrine of Clayards v. Dethick, for it was there held that,’’ etc. 

illustration of the author’s style of presenting his matter. 
has its uses, and some lawyers possibly prefer it. 
ably findin this book just what they want. 


In some places the author has used more skill than the foregoing would indicate 
in presenting his matter. He has frequently stated legal propositions in plain 
terms and massed a great many citations in his foot-notes in support of them. 
His general rules or propositions, which are printed in italics, seem for the 
most part well drawn, and to be the result of a good understanding of the sub- 
ject. We cannot, however, commend themall. Thus, on page 5 the author de- 
fines negligence as follows: ‘‘ Actionable negligence is a non-performance of 
duty causing injury to the person to whom the duty is owing.’’ This statement, 
we venture to think, is very wide of the mark. It is so broad that it would 
make almost every breach of a contract actionable negligence; since almost 
every breach of a contract is a non-performance of a duty causing injury to the 
person to whom it is owing. It is more than apparent that the author has 
availed himself of the labors of other American writers upon the subject of neg- 
ligence and without giving them any credit. 


This is an 
This style of writing 
Those who prefer it will prob- 


HAWES ON JURISDICTION. — The Law Relating to the Subject of Jurisdiction of Courts, the 
Means of Acquiring Jurisdiction, and the Presumptions arising from the Record; also, 
the General Nature and Scope of the Writs of Injunction, Mandamus, Certiorari, Prohi- 
bition, Ne Exeat, Quo Warranto, Habeas Corpus; and of the Proceedings of Contempt, 
Taxation, and of Eminent Domain. By HorRACE HAWES, Counselor at Law. San Fran- 
cisco: Sumner, Whitney & Co. 1886. 

This is one of a series of books which are known by the designation of the 

Practitioner Series, alias the Pony Series, alias the Mosquito Fleet. Each of 
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€ the volumes of this series contains nearly the amount of matter which is con- 
y tained in an ordinary law book, but is printed in small type in about half the size 
U and is sold at about half the cost. Most of these books are made up of bare 
\ digests of points. This book does not seem co be an exception to this statement, 
d and its chief value will be found in the fact that it is an index to a very consid- 
u erable mass of cases all on the subjects treated of. We should say, on running 
I~ through it, that not more than one-third of it relates properly to the subject of 
a jurisdiction. Those chapters which consist of short treatises on the subjects 
a of divorce, injunction, mandamus, prohibition, certiorari, quo warrantu, habeas 
s corpus, ne exeat, eminent domain and taxation, do not appear to have any more 
€ connection with the subject of jurisdiction, considered in any proper sense, 
e than any other legal topic which might be picked up atrandom. The author 
a might have added chapters on rescission, specific performance, trespass, assault 
it and battery, or larceny, with just as much propriety. In short, if the work is 
< a work on jurisdiction, it falls far short of being a full treatment of that most 
r extensive subject. If it is a work on jurisdiction, and these separate subjects, 
v the latter thrown in to fill out, then there is an incongruity about it which can 
d not be justified in a legal treatise. Some of these chapters, like that on divorce 
0 and that on injunctions, appear to have been condensed for the most part from 
s standard treatises on those subjects. 
L- By the term jurisdiction is properly understood the power of a court to pro- 
le ceed to judgment ina cause. The manner in which it proceeds to judgment 
D and the kind of judgment it shall render are questions which concern the man- 
sg ner of the exercise of the power, and generally not the existence of the power 
- itself. All jurisdiction, it is believed, is resolvable into three heads: 1. Juris- 
diction over the person. 2. Jurisdiction over the subject matter. 3. Power to 
e render the particular judgment which was rendered. If either of the two former 
0 do not exist, the last does not. But both of the two former may exist, and yet the 
Me last may be wanting. For instance, a court of general jurisdiction might, in an 
af action of ejectment, have jurisdiction over the person of the defendant and over 
“a the subject-matter of the litigation; but if it were to render a judgment in such 
B° a case, committing the defendant to the penitentiary for a term of years, this 
of judgment would be beyond its jurisdiction and void. The whole discussion in 
t, a work on jurisdiction is, under what circumstances judgments, or legal pro- 
d ceedings which have not ripened into judgments, are absolutely void in the sense 
st that they may be disregarded or attacked in collateral proceedings; and in what 
le cases they are merely voidable in the sense that they may be set aside on appli- 
Ss cation to the court before which they are pending, or before which the judgment 
Ss has been rendered, or in a higher court, upon some process given by law for 
reviewing the judgments, decrees, and proceedings of inferior tribunals. This, 
properly, is the whole subject of the discussion. And although it may be stated 
0, in a few words, a good work on jurisdiction cannot be written in less than three 
a volumes. We donot doubt that those parts of this work which relate properly to 
t, the subject of jurisdiction will be of some use to the profession, but it does not 
A at all meet our view of what a work upon this title of the law should be. 
e Om RATTEGANSVASENDET I ENGLAND MED SVENSKA PARALLELER. A. G. Fahlcrants, juris 
»f utr. cand., v. Haradshofding. In two volumes. Stockholm. Loostrém & Komp’s Forlag. 


These volumes are printed in the Swedish language, a circumstance that puts 
the American reviewer at some disadvantage in describing them. They are, as 
VOL. XX 61 
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their title indicates, a description of legal procedure in England. The object 
of the learned author is to acquaint the legal profession in Sweden with the 
recent reforms which have taken place in judicial administration in the Brit- 
ish Isles, with a view of promoting the adoption of some of them in his own 
country. The learned author is especially favorable to the English system 
of jury trial as compared with the Swedish system. The Swedish system, 
like the English, involves a trial by a jury of twelve men, but here the par- 
allel stops. The English jury is chosen for the particular case; a circum- 
stance which reduces to a minimum the opportunities of bribery. But the 
Swedish jurors, called the nemd or nemdman, which we understand to mean 
the chosen or the chosen men, are elected for a term of six years. We do not 
understand that the opportunities of bribery constitute an objection to the 
permanent jury which exists in Sweden. The objection seems to be that they 
are mere figureheads, and that the judge decides everything for them, they acqui- 
escing in his opinion, upon the idea that it would be wrong for them to exercise 
their power of dissenting. We doubt whether the English jury would be any 
improvement upon the Swedish. The fact is that trial by jury in England and 
America is itself on trial. It is a serious question whether it has not had its 
day and whether it is not approaching the end of its existence. Independent, 
professional thinkers observe that the verdict of juries generally retiects sym- 
pathy or prejudice, and is seldom or never the result of close study or discrimi- 
nation. The verdicts of juries are seldom entitled to much credit, except where 
the facts are so plain that the judge could decide the case perfectly well with- 
out a jury. 

It seems, however, that the law of Sweden, although it has undergone con- 
siderable changes in recent times — at least the penal law — as will appear from 
a paper by Dr. Olive Crona, of Stockholm, in a recent number of the Revue de 
Droit International, is still in a very antiquated and unsatisfactory state. Some 
of its worn out peculiarities are thus described in the St. Louis Republican by a 
recent American traveler : — 

** Judicial procedure is full of antiquated technicalities which prevent the doing 
of simple justice between man and man. Trial by jury obiains here, and the 
jury consists, as with the English-speaking peoples, of the magic number of 
twelve good and lawful men. Indeed, according to a conjecture of Blackstone, 
the Saxon jury was derived from Scandinavia. But the Swedish jury of twelve 
men is not chosen for a particular case, (a great obstruction to bribery); on the 
contrary it is elected for six years, and the jurors are called the ‘nemd’ 
which means the ‘ elected.’ 

**The evidence is heard in a disjointed way at different times, and reduced 
to writing. The case not unfrequently drags along in this way for two or three 
years; and when the evidence is all in and the record is made up, the judge 
studies it carefully, and determines that, according to certain technical rules 
touching the probative force of different kinds of evidence, the judgment must 
go in a certain way. He communicates this opinion to the jury, and they assent 
to it in the most matter-of-course and perfunctory manner. They have the 
power to withhold their assent, but they never exercise it, regarding it as im- 
proper todo so. One of these antiquated rules of evidence is that every essen- 
tial fact must be established by the testimony of at least two witnesses. 
Under this rule it not unfrequently happens that a man who kills or hurts 
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another in his necessary self-defense, no bystanders looking on, is punished as 
a malefactor. Indeed, he is not permitted to testify in his own behalf at all, 
all parties to actions, civil and criminal, being excluded as witnesses, under the 
operation of a conclusive presumption that they will not tell the truth, just as 
they were in our country until a recent period. With such rules of evidence in 
force, I can credit the statement made to me by an eminent Swedish barrister, 
that it isa common occurrence for judgments to be rendered which both the 
judge and the jury believe to be contrary to the truth and justice of the case.” 


RANDOLPH ON COMMERCIAL PAPER. VOL. 1.—A Treatise on the Law of Commercial Paper: 
Containing a Full Statement of Existing American and Foreign Statutes, together with 
the Text of the Commercial Codes of Great Britain, France, Germany and Spain. By 
JOSEPH F. RANDOLPH, of the New York Jersey Bar. In three volumes, with Appendix. 
Vol. 1. Jersey City: Frederick D. Linn & Co. 15886. 

It has been known to a few members of the profession that this important 
work has been for several years in slow preparation. It has been a labor of 
love on the part of its learned author. He has not been induced to turn aside 
from his other professional engagements by the mere prospect of making 
money by writing a book. He no doubt took pains to find out before he began 
this work that there is very little pecuniary remuneration for the labors of lega) 
authorship. 

If any one had asked us upon what subject the law comes most nearly to be- 
ing what the lawyers call. *‘ well settled,’? we should have answered, upon the 
subject of commercial paper. In some of the great commercial communities 
the judicial reports will show that it is now very seldom that a new question 
relating to the law of commercial paper is sprung or litigated. We do not be- 
lieve that there is any department of the law which is as fixedly settled as this, 
whatever conjectures may be indulged to the contrary. But while this is true, 
it is also true that there is upon subjects arising in this department of the lawa 
very great mass of adjudications, and that the law in some jurisdictions has also 
been embodied in very extensive statutes, of which the recent English Bills of 
Exchange Act is an example. 

. An author who starts out to treat a subject thoroughly, cannot ignore and 

lay out of view the statute law relating to that subject. It is just as important 

as, and in many cases more important than the case-made law. Whatever the leg- 
islature has declared, has the force of positive law, and the courts are not at 
liberty to set it aside upon any view of its error or inconvenience, as they some- 
times set aside the law which they have made themselves. Mr. Randolph has 
wisely seen the necessity of embodying in his book at every step the statute 
law relating to the particular topics discussed. We see everywhere in this vol- 
ume evidences of the most extensive and laborious research into the statutes 
as well as the judicial decisions. His foot-notes teem with references to 
statutes no less than with references to cases. We regard this con- 
stantly presenting the law as laid down in statutes in particular jurisdic- 
tions as one of the most important features of the work. In this regard, 
if we mistake not, no other work is entitled to stand in comparison with 
it. The next leading work upon this subject is that of Senator Daniel, of Vir- 
ginia. Mr. Daniel’s work so far surpassed in research and elaboration any 
other work on the subject that it immediately took rank as the leading Ameri- 
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van work upon the law of commercial paper. Whether this work will supplant 
that of Daniel may, perhaps, be doubted. But great as Mr. Daniel’s research 
was — citing, if we mistake not, in his latest edition near 10,000 cases, — 
we incline to think that the research of Mr. Randolph will be fotnd to surpass 
his very considerably. The solid foot-notes in Mr. Randolph’s work consume 
on an average nearly half of each page. They literally teem with citations 
of statutes and decided cases. The learned author has not overlooked the text 
writers, but seems to have availed himself carefully of the work of his prede- 
cessors in this field. He cites these writers side by side on many definitions 
and other doubtful points. In fact, the learned author seems to have ransacked 
everything, and if the other volumes equal this in the surface appearances of 
erudition and research, the work will force its own way upon the profession 
without much effort on the part of its publishers. 

The text is in larger type, it would seem, than was necessary. The foot- 
notes are: printed solid, which disfigures the page and renders them less conve- 
nient to read where reading matter iscontained inthem. It would have been 
better, we venture to think, if the type in the body of the text had not been quite 
as large and!if the page had been made larger and the foot-notes leaded. This, 
however, is a trifling criticism upon a work which promises to be of so much 
value to the legal profession. 
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AMERICAN CRrmMINAL Reports. Vol. 5. By John Gibbons. Callaghan & Co., 
Chicago. 1886. pp. 698. 


TacrinCourr. Third Revised Edition. By J. W. Donovan. Williamson & 
Higbie, Rochester, N. Y. 1886. pp. 135. 


CasEs SUMMARILY DisposED of on motion in the United States Supreme 
Court. By C. H. Armes. T. & J. W. Johnson & Co., Philadelphia. 1886. pp. 


262. 


RaILway ACCIDENT Law. The liability of railways for injuries to the person. 
By Christopher Stuart Patterson. T. & J. W. Johnson & Co., Philadelphia. 
1886. pp. 542. 


LECTURES ON INTERNATIONAL Law, in Time of Peace. By John Norton 
Pomeroy. Edited by Theodore Salisbury Woolsey. Houghton,' Mifflin & Co., 
Boston and New York. 1886. pp. 481. 


INDEXED DiGEst of the New York Supreme Court of Errors and Appeals 
Reports (in all 80 volumes). Prepared and published by the Lawyers’ Co-oper- 
ative Publishing Co., Rochester, N. Y. 1886. pp. 1101. 


THE AMERICAN Reports. Containing all decisions of general interest decided 
in the Courts of last resort of the several States, with notes and references. 
By Irving Browne. Vol. 54. John D. Parsons, Jr., Albany. 1886. pp. 919. 


REPORTS, OF CasEs decided ‘in the Court of Chancery, the Prerogative Court, 
and on Appeal in the Court of Errors’and Appeals of the State2of New Jersey. 
John H. Stewart, Reporter. Vol. 14. The W.S. Sharp Printing Co., Trenton, 
N. J., 1886. 


REPORTS OF CasES determined in the Supreme Court, Court of Chancery, 
and Vice Admiralty Court of Prince Edward Island. Vol. 2. Hilary Term, 
1875—Hilary Term, 1882, inclusive. John Coombs, Charlottetown, P. E. Island. 
1886. pp. 502. 


THE AMERICAN DeEctsions. Containing the cases of general value'and author- 
ity decided in the Courts of the several stafes from the Earliest issue of the 
State Reports to the year 1869. Compiled and annotated by A. C Freeman. 
Vols. 78, 74, 75, 76, 77, 78. Bancroft-Whitney Co., San Francisco. 1886. 


AN INTRODUCTION TO THE CONSTITUTIONAL LAW OF THE UNITED STATES_ 
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Especially designed for Students, general and professional. By John Norton 
Pomeroy. Ninth Edition, Revised and Enlarged, by Edmund H. Bennett. 
floughton, Mifflin & Co., Boston and New York. 1886. pp. 709. 


A TREATISE ON THE Law OF COMMERCIAL PAPER. Containing a full state- 
ment of existing American and Foreign Statutes, together with the text of the 
Commercial Codes of Great Britain, France, Germany, and Spain. By Joseph 
F. Randolph, of the New Jersey Bar. In three vols. with an Appendix. Vol. 
1. F.D. Linn & Co., Jersey City. 1886. pp. 761. 
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DIGEST OF CASES IN THE LAW PERIODICALS. 


[The purpose of this department of the Review is to advise the profession of 
the points decided in the latest reported cases of importance, and to show how com- 
plete reports of the same may be obtained. To this end, a syllabus of each case 
is given, together with the name, date, and page of the journal where the case is 


reported. ] 


NAME, 
Albany Law Journal. 
American Law Record. 
American Law Register. 
Atlantic Reporter. 
Canada Law Journal. 
Canadian Law Times. 
Central Law Journal. 
Central Reporter. 
Chicago Legal News. 


Criminal Law Magazine and 


Reporter. 
Crimihal Law Reporter. 
Daily Law Record. 
Daily Register. 
Eastern Reporter. 
Federal Reporter. 
Internal Revenue Record. 
Insurance Law Journal. 
Irish Law Times. 
Journal of Jurisprudence. 
Kansas Law Journal. 
Kentucky Law Reporter and 

Journal, 
Law Journal. 
Law Times. 
Lancaster Law Review. 
Legal Adviser. 
Legal Intelligencer. 
Legal News. 
Luzerne Legal Register. 
Maryland Law Record. 
New England Reporter. 
Northeastern Reporter. 
Northwestern Reporter. 
New Jersey Law Journal. 
Pittsburg Legal Journal. 
Pacific Reporter. 
Reporter. 
Southwestern Reporter. 
Supreme Court Reporter. 
Texas Court Reporter. 
Texas Law Review. 
Virginia Law Journal. 
Washington Law Reporter. 
Weekly Law Bulletin. 
Weekly Notes of Cases. 
Western Reporter. 


ABBREVIATION, 


Int. Rev. Rec. 
Ins, L. J. 
Irish L. T. 
Jour. of Jur. 
Kan, L. J. 


Pitts. 
Pac. Rep. 


Rep. 

8. W. Rep. 
Sup. Ct. Rep. 
Texas Ct. Rep. 
L. Rev. 
Wash. L. Rep. 
L. B. 
W.N.C. 


Weat. Rep. 


ACCOUNTING, see PARTNERSHIP, 1, 2. 


ACTIONS. — 


ADDRESS. 
Albany, N. Y. 
Cincinnati, O. 
Philadelphia, Pa. 
St. Paul, Minn. 
Toronto, Can. 
Toronto, Can. 

St. Louis, Mo. 
Rochester, N. Y. 
Chicago, Lil. 


Jersey City. 
Austin, Texas. 
Boston, Mass. 
New York. 
Albany, N. Y. 
St. Paul, Minn. 
New York. 
New York. 
Dublin, Ireland. 
Edinbur; 
Topeka, Kan. 
Louisville, Ky. 
London, Eng. 
Scranton, Pa. 
Lancaster, Pa. 
Chicago, Ill. 
Philac Pa. 
Montreal. Can. 
Wilkesbarre, Pa. 
Baltimore, Ma. 
Newark, 

St. Paul, Minn. 
St. Paul, Minn. 
Newark, N. J. 
Pittsburg, Pa. 

St. Paul, Minn. 
Boston, Mass. 

St. Paul, Minn. 
St. Paul, Minn. 
Austin, Texas. 
Galveston, Texas. 
Richmond, Va. 
Washington, D. C. 


Columbus & Cin., O. 


Philadelphia, Pa. 
Rochester, N. Y. 


, Scotland. 


PUBLISHED. 
Monthly 
Monthly. 


Fortnightly, 
Monthly. 
Weekly. 
Weekly. 
Weekly. 


Bimonthly. 
Weekly. 
Daily. 


Weekly, 


Monthly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Monthly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 


Monthly. 
Weekly. 
Monthly, 
Weekly. 
Weekly. 
Weekly. 
Weekly. 


PRICE. 


15 
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Local and transitory — Action against railway company for negligent 


fire, when local.— An action against a railroad company for negligently permitting 
fire to escape from a locomotive, and destroy fences, growing pastures, and hay belong- 
ing to the plaintiff, is an action for injury to real estate, within the meaning of section 
307, Rev. St. Ind. 1881, and is properly brought in the coanty where the real estate is sit- 
uated. The fact that the claim for injury to the hay, which is personal property, was 
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Am. L. Reg. 
Can. L. J. 
Can. L. T. 
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Cent. 
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Cr. L. Mag. 
Cr. L. Rep. 
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Daily Reg. Daily. 
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Actions — Continued. 


joined with that for the injury to the real estate, did not oust the jurisdiction of the 
court. — Indiana, etc., C. R. Co. v. Foster, 8. C. Ind., 8 N. East. Rep. 264.| 


——. See DAMAGES, 5. 


AGENCY, see PRINCIPAL AND AGENT. 
ALLEGATA ET PROBATA, see CIVIL PROCEDURE, 2. 


AMBASSADORS AND CONSULS.—Act fixing salaries— Effect of subsequent acts 

appropriating less for services. — According to the settled rules of interpretation, 
a statute fixing the annual salary of a public officer at a named sum, without limitation 
as to time, should not be deemed abrogated or suspended by subsequent enactments, 
which merely appropriated a less amount for the services of that officer for particular 
fiscal years, and which contained no words which expressly, or by clear implication, 
modified or repealed the previous law. — United States v. Lanston, Sup. Ct. U. 8., 6 Sup. 
Ct. Rep. 1185. 


AMENDMENT, see SHERIFF’S’RETURNS. 
AMENDMENT TO CHARTER, see RAILROAD COMPANIES, 10. 
AMOTION, see OFFICE AND OFFICERS, 1, 2, 3. 


ARGUMENT OF COUNSEL, see TRIAL,}). 


ASSIGNMENT. — Partial assignment of debt may be enforced in equity.—A bill in 
equity may be maintained to enforce the partial assignment of a debt. — Jamesf{v. City 
of Newton, Sup. Ct. Mass., § N. East.,Rep. 122; s. c. 5 Daily,L. Rec., 3. 


==5 


ASSIGNMEXTI‘FOR CREDITORS. —1. Reassignment— Attachment and preference 
before another assignee appointed.— A reassignment by an assignee under a vol- 
untary assignment for the benefit of creditors is ultrajvires and void, and creditors of the 
assignor cannot, in the interval between such reassignment and the removal of the 
original assignee and the appointment of his successor, secure by preference or attach- 
ment, any title to or lien upon the property conveyed by the assignment. See Golden’® 
Appeal, 1 At. Rep. 660. Truby’s Appeal, Sup. Ct. Penn., 5 At. Rep. 664.y 


2.——. Suit tocancel fraudulent mortgage must be brought by assignee.— Where 
an insolvent firm makes an{assignment of their stock for the benefit of creditors, and 
have made an unlawful preference by a fraudulent mortgage beforehand, in contem- 
plation of insolvency, a bill to set aside the mortgage{must be brought in the name of 
the assignee, and not in the name of the creditors. If the assignee refuses to move, or 
if he be interested in the mortgage, the creditors, upon a proper petition, may obtain 


leave to file such a bill for themselves.— Sweetser v. Camp, Sup. Ct. Mich., 29N.,W. Rep. 
506. 


38. ——. Right of mortgage creditors to payment in full.— Where an insolvent 

partnership executes a chattel mortgage to certain bona fide creditors, and a few days 
thereafter makes a gencral assignment for the benefit of creditors, the creditors secured 
by the mortgage, having no knowledge,’at the time, of the insolvency of the firm, or that 
they contemplated an assignment, have a right, in the distribution of the assets, to be 
paid in full the amount of their debts. — Ibid. 


—. See BILLS AND NOTES; LANDLORD “AND TENANT. 


*“ ASTRAL OIL,” see TRADE-MARK, 7. 


ATTACHMENT. —1. When a debt is deemed to have been fraudulently contracted. — 
Where the ground for an attachment, as stated in the affidavit, was{that the indebted- 
ness sought to be recovered was fraudulently contracted, and there was evidence that 
the defendant grossly misrepresented the character, quality, and value of a piece of 
land upon which he held a mortgage, which mortgage was to be taken in payment for 
goods bought, and grossly misrepresented the ability of the mortgager to pay the mort- 
gage and his own pecuniary responsibility, and the seller had a right to rely and did 
rely upon such representations, held, that the debt was fraudulently contracted, and the 
attachment sustained. — Littlejohn v. Jacobs, Sup. Ct. Wis., 29 N. W. Rep. 545. 
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ATTACHMENT — Continued. 

2.—. Effect of levying two attachments on the same day.— Where two attach- 
ments were levied upon property on the same day, and before judgment the perishable 
property was sold under one of the attachments, — the sale obtained merely to prevent 
loss, —it may be considered, so far as the rights of the attachment creditors are con- 
cerned, just as if that and all the other property attached had remained in the hands of 
the sheriff until the final sale by him of all the property attached under both attach- 
ments, since, both being returnable at the same term, they would share pro rata.— 
Donk v. Alexander, Sup. Ct. lll., 5 W. Rep. 133. 


—. See ASSIGNMENT FOR CREDITORS, 1; EXECUTORS AND ADMINISTRATORS, 1; LAND- 
LORD AND TENANT. 


ATTORNEY AND CLIENT. — 1. Contracts between — Onus as to good faith. — Anattorney 
who contracts with his client is subject to the onus of proving that, as respects the con- 
tract, no advantage was taken of the client’s situation.— Tancre v. Pullman, Sup. Ct. 
Minn., 29 N. W. Rep. 171. 


2.——. Rule where relation has terminated.— But where a previously existing rela- 
tion of attorney and client has come to an end, so that the parties are dealing, each for 
himself, at arm’s Jength, this strict rule does not apply; but, to avoid the contract, 
(otherwise unobjectionable), the client must show that it was procured {by actual 
fraud. — Jbid. 


3.—. Attorney cannot intervene and continue suit after settlement by 
client. — Where, in an action for the recovery of real estate, the plaintiff and his attor- 
neys entered into a contract by which the attorneys agreed to receive as their compen- 
sation a part of the property recovered in the action, and the plaintiff, pending the 
litigation, settled the case with defendants to his satisfaction,—there being no 
attorney’s lien for fees, —it was held that the attorneys could not intervene to continue 
the suit by virtue alone of their contract with their client.— Lavender rv. Atkins, Sup. 
Ct. Neb., 29 N. W. Rep. 467. 


—.& See FALSE IMPRISONMENT, 2; JUDGMENT, 1. 
BANKRUPTCY, see STATUTE OF LIMITATIONS. 


BANK STOCK, see TAXATION, I, 2, 3. 


BILLS AND NOTES. — Notice of protest!where’ firm:hes made anfassignment. — 
Where the’ firm has made an assignment to a trustee in trust for the benefit of its credi- 
tors, who occupies its place of business, and leaves an agent who has charge of the 
management of its affairs, and the resident partner has absconded and concealed him- 
self to avoid arrest on civil process, notice upon him at his place of business, in charge 
of his trustee, is sufficient.— Bank of America v. Shaw,{Sup. Ct. Mass., 2, N. Eng. 
Rep. 572. 


—.— See CHECKS. 


BuRGLARY. — Breaking through’ partition! window.— Where the evidence tended to 
show that the building burglarized was a railroad depot, and that the defendant, being 
in the waiting room, broke the window in the partition between that room and the 
ticket office, and entered’and stole certain property therein kept and deposited, he was 
properly convicted.—State v. Shields, S. C. Mo., 5 West. Rep. 411. 


CANADIAN ,LAw. — Constitutional'law — Laws ‘in ‘force in Assiniboia— Verbal 
transfers of land. — The laws as to the transfer of property prior, to the incorpora- 
tion of ihis, territory with Canada{were the laws which existed in England at the date 
of the Charter of the Hudson’s Bay Co., May.2, 1670, so far as such laws were applicable 
to the condition of the”country. ,The statute of uses was in force. The statute of 
enrollments (27 Hen. VIII., c. 16). was not. The statute of frauds was not in force, not 
having been passed until after the date of the charter. A mere verbal bargain and sale 
offiands, therefore, was sufficient tofpass!the title both at law and at equity. — Sinclair 
v. Mulligan, Manitoba Q. B., 3 Manitoba Law Rep. 481. 


CARRIERS OF GOODS.— Discrimination in ‘rates— Exclusive patronage.— While 


= 


: 
ly 
| 
: 
4 
© 
a 
| 
ft 
r 
Db 
le 
t 
1 | 
t 
a 
| 
q 
4 
a 
4 


942 DIGEST OF RECENT CASES. 


CARRIERS OF Goops — Continued. 
a common carrier may make discrimination in rates, based upon the quantities of goods 
sent by different shippers, he can not charge a higher rate against shippers who refuse 


to patronize him exclusively.—Menacho v. Ward, U. 8. Cir. Ct. 8. D.N. Y., 27 Fed, 
Rep. 529. 


—. See RAILROAD COMPANIES, 14, 15, 16. 


CARRIERS OF PASSENGERS. — Duty of carrier in respect of passenger's luggage. — 
It is the duty of the railway company, in regard to the baggage of a passenger which 
has reached its destination, to have the baggage ready for delivery upon the platform, 
at the usual place of delivery, till the owner in the exercise of due diligence, can call 
and receive it; and it is the passenger’s duty to call for and receive it within a reasona- 
ble time; if he does not so call for and receive it, it is the company’s duty to put it into 
their baggage room and keep it for him, being liable only as warehousemen. — Brown v, 
Canadian Pacific R. Co., Manitoba Q. B., 3 Manitoba L. Rep. 496. 


CHECKS.— Payment by United States on forged indorsement — Right of recov- 
ery — Notice. — The right of the United States government to recover money paid on 
a check on the treasury, under a forged indorsement, is conditioned on promptness in 
giving notice to the person to whom the check was paid. — United States v. Clinton Nat. 
Bank, U. S. Cir. Ct. 8. D. Iowa, 28 Fed. Rep. 357. 


CHURCHES, see TAXATION, 5. 


CIVIL PROCEDURE. — 1. Equity — Setting aside deed for frauds — Preponderance 
of evidence necessary—Two credible witnesses swearing against each 
other. — Where a bill is brought to set aside a deed of property on the ground of false 
representations made by the seller, the fraud must be established by a preponderance 
of the evidence; and when two witnesses affirm, and two others, no more interested 
in the subject-matter, and for all that appears fully as credible, deny the fraud, the bill 
should be dismissed. — Allison v. Ward, Sup, Ct. Mich., 29 N. W. Rep. 528. 


9 


2.—. Allegata et probata—Slanderous words spoken in a foreign language. — 
Where the slanderous words were spoken in a foreign language, if the proof shows that 
they were correctly translated in the petition, it is no ground for demurrer to the evi- 
dence that they may be or are, by the witnesses, also translated by the use of equiva- 
lent words and expressions. The meaning of foreign words is a question of fact to be 
proved like any other fact, by witnesses conversant with both languages. — Noeninger 
v. Vogt, Sup. Ct. Mo., 5 West. Rep. 390. 

CONDEMNATION OF LAND, see RAILROAD COMPANIES, 1, 2. 

CONFLICTING LAWS, see SALES OF PERSONAL PROPERTY, 2. 

CONNECTING LINES, see RAILROAD COMPANIES, 9, 10. 


CONSTITUTIONAL LAw.—1. Trust—Legislature cannot divert conditional right 
of reverter. — Where a deed conveys to certain uses, adiversion from which will cause 
the property to revert to the grantors or their heirs, the legislature cannot by an 
act authorizing the grantees, absolutely, to dispose of the property, divest the condi- 
tional right of reverter or make an alienation under the act effectual in conveying an 
indefeasible title. —Second Universalist Society of Baltimore v. Dugan, Ct. App. Md., 
3 Cent. Rep. 875. 


9° 


2.——. Intoxicating liquors — Depriving a saloon keeper of property without 
due process of law.—In a suit in equity to enjoin a saloon keeper from selling in- 
toxicating liquors, and to have his establishment abated as a nuisance, before it can be 
said that defendant has been unlawfully deprived of his property without compensa- 
tion, it must be made to appear that such property was owned by him, or by those under 
whom he claims, prior to the enactment of the statute of Iowa of 1885 declaring such 
an establishment a nuisance. — McLane v. Leicht, Sup. Ct. lowa, 29 N. W. Rep. 327. 


3. ——. Statute obliging coal miners to contract for labor by weight, unconsti- 
tutional. — The General Assembly has no authority to select out one class of business, 
and deny to persons or corporations engaged therein the privilege to contract for labor, 
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CONSTITUTIONAL LAW — Continued. j 
ods and to sell their products without regard to weight, while at the same time it allows to ; 
Ase persons engaged in all other classes of business these privileges; hence, a statute which 4 
ed. imposes on the owner of a coal mine the obligation to make all his contracts for labor ; 

to be regulated by weight, and imposes upon him the duty to provide scales for this - 
purpose, is unconstitutional. — Millett v. People, Sup. Ct. Ill.,5 W. Rep. 155. 
ae 4.—. Power of legislature to alter rules of pleading and evidence. — The Ken- 
ich tucky act of March 24, 1882, providing that all the courts of Jefferson County shall take 4 
™ judicial notice of the passage, approval, contents and publication of each ordinance of 4 
all the city, does not dispense with the allegations in regard to the passage and publication 4 
1a of an ordinance for a street improvement, necessary to be made in a petition by the a 
ito contractor to enforce his lien, the legislature having no power to dispense with allega- 3 
e, tions essential to make out a cause of complaint, or to make one rule of evidence or 
pleading for the courts of Jefferson County and a different rule for courts outside of ’ 
the county. — Johnson, etc., v. Ferrel, Ct. App. Ky., 6 Ky. L. Kep. 216. 7 
ne 1. —. Power of Governor over officer’s part of a fine. — Not only has the Governor 4 
in no power, after judgment, to release so much of a fine or penalty as the law has set 
at. apart as fees to the officers of the court, but he can not take away the right to collect : 
that part of the fine by imprisonment. The imprisonment for which the statute provides ; 
is in no sense for the punishment of the crime, but is a means of collection. — Berry v. q 
Sheehan, Ct. App., Ky. 6 Ky. L. Rep. 220. aq 
ce —. See CANADIAN Law; TAXATION, 1, 2, 3. i 
CONTEMPT, see FALSE IMPRISONMENT, 1, 2; MANDAMUS. 
ce CONTRACTS, see CORPORATIONS, 5; MUNICIPAL CORPORATIONS, 2. 4 
“ CONTRIBUTION, see CORPORATIONS. i 

CONTRIBUTORY NEGLIGENCE, see NEGLIGENCE, 5; MASTER AND SERVANT. } i 
CORPORATION. —1. De facto — Existence of Questions only by State. — Where per- 
at sons were and had been for many years a corporation de facto, if not de jure, acting 4 
ri- under a corporate name, in the possession of corporate property, performing corporate uf : 
a- acts, and possessing and exercising corporate rights and franchises, the existence of { 2 
be the corporation and the right of the parties to act as such can only be called in ques- : 
er tion, tried and determined in a proceeding instituted on behalf of the State by the a 

proper prosecuting attorney. (Albert v. State, 65 Ind. 413, distinguished from the pres- 4 
ent case and modified.) — North v. State, Sup. Ct. Ill., 5 W. Rep. 535; s. c. 8 N. East. y : 
Rep. 159. q 
2—. —. Validity of organization questioned only by State. — The validity of q 
the organization of an acting corporation can not be questioned in any collateral F 
at proceedings, but only in direct proceedings, for that purpose, countenanced by the sov- q f 
se ereignty. — Town of Searcy v. Yarnell, Sup. Ct. Ark., 1S. W. Rep. 319. 4 
in 3.——. ——. One member cannot sustain action against other members. — Arti- 4 
- cles of incorporation of a “ Mutual Benefit Association,” apparently intended as a sort Ei 
nn of mutual insurance company, were duly executed by defendants, and duly recorded A 
l., with the register of deeds and Secretary of State. M. became a member of the associa- 1 
tion, paid his dues and received a certificate of membership, and sustained bodily injury 3 
it entitling him, as such member, to pecuniary benefit to recover which this action is 
is brought against the original signers of the articles of association as individual persons. aj 
ye The association did not become a corporation de jure, not having complied with the stat- 3 
“ ute so as to become an insurance corporation de jure, and not being a *‘ benevolent 
“rT society,” under title 3, ch. 34, Gen. Stats. 1878. Held, that, although not a corporation , i 
h de jure, the association is, as between its members, to be regarded and treated as a cor- : : 
poration de facto, and hence this action against the defendants as individual persons . 
will not lie.— Foster v. Pray, Sup. Ct. Minn., 29 N. W. Rep. 155. : 
. 4.——. Mortgage— Effect of mortgage made by stockholder owning all the 
“ stock. — When all the stock of a private corporation is owned by one person, a mort- 


gage executed by him creates a valid equitable lien on the property of the corporation, 


: 
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enforceable against him and his representatives, and it is not necessary for the corpora- 


tion, as such, to unite with him in the mortgage. — Swift v. Smith, Ct. App. Md., 5 At, 
Rep. 534. 


5. ——. Ultra vires contracts—Collaterals.—Collaterals given to secure an obliga- 
tion of a corporation issued in excess of the limit of indebtedness allowed by its arti- 


cles of incorporation may be enforced against it. —Garrett v. Burlington Plow Co., Sup, 
Ct. lowa, 29 N. W. Rep. 395. 


6. ——. Insurance company — Bonds — Profit among stockholders when sub- 
jected as assets.— Where bonds, forming part of the assets of a life insurance com- 
pany which is closing up its business and effecting reinsurance, are assigned for the 
protection of the sureties upon an indemnifying bond given by the company to the re- 
insurer, under an arrangement that, after the expiration of the liability of such sureties 
the bonds shall be apportioned among the stockholders of the company, the bonds be- 
come, On such apportionment, the property of the stockholders against all the world 
except the creditors of the company, and do not remain the absolute property of the 
company. — Heman v. Britton, Sup. Ct. Mo., 5 W. Rep. 330. 


7. ——. Equitable lien thereon. —The assets of the company received by its stockholders 
constituted, however,fa trust fund for the payment of the debts of the corporation, in- 
cluding costs incidental to a receivership necessary to collect such debts, and an equi- 


table lien existed thereon in favor of creditors to answer for any failure of the reinsurer 
to comply with its contract. — Jbid. 


8. ——. How far receiver has power to subject. — A receiver of the company appointed 
on its insolvency, is entitled to resort to said bonds distributed among the stockholders 
only so far as may be necessary to pay debts of the company and costs of the receiver- 
ship. He is to be charged with all property received, and credited with all allowed 
demands paid and costs of the receivership. — Ibid. 


9. ——. Mortgage — Consolidation of corporations existing in different States. — 
When two corporations of different States become, by the co-operating legislation of 
those States, a consolidated corporation, such consolidated corporation, when acting in 
its corporate capacity in either of the States, acts under the authority of the charter of 
that State, and the legislation of the other State has no operation beyond its territorial 
limits. — Pittsburg etc., R. Co., vr. Rothschild, Sup. Ct. Pa., 4 Cent. Rep. 107. 


.——. Mortgage— When void in Pennsylvania as against constitution.—A 

mortgage of the property of a corporation is an increase of its indebtedness and can be 
effected only in compliance with Article XVI, section 7, of the constitution of Pennsyl- 
vania and the act of April 18, 1874. Otherwise the mortgage is void. — Jbid. 


li. —. Right of shareholder to set up invalidity of bonds. — A shareholder of the 
consolidated company who has accepted and disposed of bonds thus illegally issued, 
although he might be precluded from questioning the validity of the bonds and mort- 
gage, may yet assert want of title in the purchaser of the corporate property situate in 
Pennsylvania and sold under the foreclosure proceedings in New York. — Ibid. 


Ratification of unauthorized act of treasurer in affixing seal.—Certain 
instruments in the form of promissory notes were executed in the name of a railroad 
corporation, and signed by its treasurer with the corporate seal affixed. In an action 
upon them as sealed instruments, where the answer contained a general denial, slight 
evidence of the ratification of the excess of authority in the treasurer in affixing the 


corporate seal will be suflicient.— Parish of St. James v. Newburyport, etc., R. Co., Sup. 
Ct. Mass., 2 N. Eng. Rep. 593. 


13. ——. Ratification of unauthorized instrument by paying interest.— Where 
there was evidence tending to show that two of the directors of defendant examined 
these obligations, one of them being at the time treasurer of the company, and both 
acting as a committee specially delegated thereto, who, after careful examination, pro- 
nounced them genuine; and that afterward the treasurer of defendant paid the interest 
upon them semi-annually, which fact appeared in his annual reports; the judge prop- 
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CORPO RATION — Continued. 


erly refused to rule that there was no evidence of a ratification by the directors of 
defendant. — Ibid. 


—. Stock and stockholders — Right to certificate issued upon surrender of 
one fraudulently issued by agent.— The complainant, through the fraud of an 
employee, issued a certificate of stock in due form reciting that G. was the owner of 100 
shares. G. was not a stockholder. The name of G. was simulated to a transfer of the 
certificate. The defendants bought the certificate for value. Thereafter they presented 
it to the complainant, surrendered it, and received a new certificate. They were not 
notified of the fraud until the employee had absconded. Held, that defendants could not 
rely upon an estoppel upon the purchase of the certificate because the issuing of the 
certificate by complainant was not the proximate cause of injury. But when com- 
plainant issued the new certificate to defendants without discovering and notifying 
defendants of the fraud until the forger had absconded, an estoppel arose, because 
defendants, in reliance on the conduct, was induced to omit taking proceedings to 
obtain restitution. — Manhattan Beach Co. v. Harned, U. 8. Cir. Ct. 8. D. N. Y., 28 Fed. 
Rep. 484. 


5. ——. Preferred stock — Dividends on, in case of impaired capital.— Where an 


act of the legislature allowed a railroad corporation, whose finances were embarrassed 
by a large floating debt which it could not meet, either to pay the debt with the proceeds 
of second mortgage bonds to be thereafter issued, or to issue preferred stock for the 
purpose, by consent of a majority of the stockholders, and provided that the holders of 
such preferred stock should receive “ out of the net earnings” of the company, annually, 
acertain per cent on said stock, arrearages for any year to be paid out of net earnings 
of subsequent years before paying anything on the common stock, and the company 
adopted the latter method, and issued preferred stock, held, that dividends on the 
preferred stock were payable from the net earnings of any year notwithstanding an 


‘existing deficiency of nearly a quarter of a million dollars, and notwithstanding the 


provision of the general statute forbidding any corporation to declare a dividend while 


its capital is impaired, said deficiency having existed prior to the act of the legislature. — 
Cotting v. New York & C. R. Co., S. C. Conn., 5 At. Rep. 851. ° 


} ——. Insurance company — Stock and mutual departments — Profits of stock 


department not participated in by members of mutual department. —The 
surplus of earnings accumulated from the operations of the stock department of an in- 
surance company run upon the stock and mutual principles, — the business of the two 
departments being entirely distinct and conducted separately, the taxes of the guaranty 
capital of the stock department being paid by the company and charged to the stock 
department, and none of the earnings of the stock department being paid to the holders 
of mutual polices, — upon the winding up of the affairs of the stock department belongs 
to the stock department and should be distributed among the shareholders of the fund 
of that department according to their several shares. — Traders, etc., Ins. Co. v. Brown, 
Sup. Ct. Mass., 8 N. East. Rep. 134; s. c. 2 N. Eng. Rep. 745. 


7. ——. Shares —Transfer of, to the corporation. — Shares in a corporation are not 


necessarily extinguished by being transferred to the corporation, so that they cannot be 
reissued, nor is the amount of capital stock thereby reduced. — Commonwealth v. Bos- 
ton, etc., R. Co., Sup. Ct. Mass., 2 N. Eng. Rep. 647 


.—. Liability of stockholders — Attaches to what debts in point of time. — 


A statute provided that members of every incgrporated manufacturing company should 
be liable for all debts of the corporation until the whole capital stock was paid im and 
certain certificates filed. Held, that this liability extended to all persons who were 
stockholders when the debt was contracted, and also to all persons who were stock- 
holders when the liability was enforced by legal process, but not to persons becoming 
stockholders after the debt was contracted, and ceasing to be stockholders before the 
liability was enforced. — Sayles v. Bates, Sup. Ct. R. I.,2 N. Eng. Rep. 633. 


—. Liability for contribution in respect of what debts. — Another statute gave 
to a stockholder paying such debt of the corporation an action for contribution against 
the stockholders “originally liable” with him for the debt. Held, that all persons who 
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CORPORATION — Continued. 
were stockholders when the debt was contracted, and also all persons who were stock- 
holders when the liability for the debt was enforced, could be made to contribute. — Ibid, 


20.——. When corporate debt deemed contracted. — When outstanding notes of a 
corporation were paid by the proceeds of bonds issued by the corporation to others than 
the note holders. Held, that the debt represented by the bonds was contracted as and 
when the bonds were issued. — J bid. 


21.——. Statute of limitation when runs against liability for contribution. — 
Executors and administrators may effectively plead the special statute of limitations 
of three years, in their favor, to an action against them for such contribution. — Jbid. 


.-—. Liability of trustees to contribute. — Trustees holding stock in trust are lia- 
ble to contribute from the trust funds in their hands. — Ibid. 


.——. Liability of married women. — Married women are also liable to contribute, 
the liability being statutory and incident to the ownership of stock. — Jbid. 


.-——. Transfer of stock without record.— No record is required to perfect the trans- 
fer of stock, unless such record is required by the charter or by-laws of the corpora- 
tion. — Ibid. 


.-—. Liability of stockholders of foreign corporation.—A bill brought by a 
foreign corporation against a foreign corporation, upon certain promissory notes signed 
by the latter, the debtor corporation having no property within the State which can be 
reached so as to be attached, wherein plaintiff seeks to establish, as against its 
individual stockholders, their liability to the principal defendant that they may be 
treated as its debtors and be ordered to pay its debt, as its equitable trustees, so far as 
necessary to discharge plaintiff’s claim against the defendant’s corporation, —is not 
maintainable. — New Haven Horse Shoe Co. v. Linden Spring Co., Sup. Ct. Mass.,2N. 
Eng. Rep. 580. 


26. ——. Governed by law of State creating corporation — Payment of shares in 
specific property. — The liability of stockholders of a corporation must be determined 
by the laws of the State of its creation; and the statutes of a State do not operate extra- 
territorially proprio vigore; hence, the relation existing between a foreign corporation 
and its members, and the obligations arising therefrom, must be determined by the 
local administration. — Zbid. 


.—. Stockholder’s right to sue manager.—A stockholder of a corporation is not 
entitled to act for the corporation, and sue its manager fur the correction of abuses, 
until after such stockholder has demanded the correction of such abuses from the 
managing body of the corporation. This is so, although the manager, who is arraigned, 
owns a majority of the stock of the corporation, and elects a majority of its board of 
directors. — Allen v. Wilson, U. 8S. Cir. Ct. N. D. IL, 28 Fed. Rep. 677. 


.—-. Estoppel of stockholder by assent to corporate acts. — A stockholder of a 
corporation is estopped to object to corporate acts which were performed with his 
knowledge and assent. The assent of the stockholder may be either express or implied 
by his silence for years. — [bid. 


29. ——. Action by a member against directors —Simulated demand on corpora- 
tion to sue. — A court of equity will not entertain an action by stockholders against 
the directors of the corporation and others, for the purpose of compelling the defend- 
ants to an accounting, obtaining the apppointment of a receiver, and to restrain the 
collection of an assessment on the capital stock, on the ground of conspiracy, fraud, 
and embezzlement by the defendants, if it appears that the plaintiffs, at the time they 
in writing requested the president and directors to institute the action on behalf of the 
stockholders (which request was refused), were aware that they had no cause of action 
against said directors, at least, and that the real object which they had in view in insti- 
tuting the action was not stated to the directors; for in such case it is clear that the 
request to the directors to institute the action was not an earnest, but a simulated one. — 
Bacon v. Irvine, Sup. Ct. Cal., 11 Pac. Rep. 646. 


30. ——. Lien of corporation on stock for debts — Minnesota statute.— The lien 
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CORPORATION — Continued. 
given to a corporation upon stock, for debts due it from the stockholders, by sections 114, 
135, ch. 34, Gen. Stats. Minn., 1878, attaches whether the debt accrued before or after he 
acquired the stock. —Schmidt v. Hennepin County Barrel Co., Sup. Ct. Minn., 28 Fed. 


Rep. 200, 
—. See RAILROAD COMPANIES. 


COUNSEL FEES, see INJUNCTION BONDS, 3. 
CRIMINAL LAw, see BURGLARY; FALSE PRETENSES; SELLING LOTTERY TICKET. 


CRIMINAL PROCEDURE. —1. Obstructing justice — Killing official — Official charac- 
ter material. — On the trial of an indictment for the killing of an officer while engaged 
in the discharge of his duty, the official character of the deceased is a material fact, and 
as such, must be submitted to the jury in the instructions given by the court. — State v. 
Hays, Sup. Ct. Mo., 18. W. Rep. 305. 


2.—. Accused as a witness—Jury may draw unfavorable inferences from 
suppression of material facts. —‘‘ While it is true that under the statute no com- 
ment or allusion can be made as to the failure of a defendant to testify in his own be- 
half, yet this statutory rule extends no further than the terms of the statute, so that 
when a defendant in a criminal cause takes the stand as a witness, and fails, as in this 
case, to testify to and to explain prominent and damaging facts,— facts peculiarly within 
his own knowledge, — the inferences from such failure are as adverse as though he were 
a witness as a party to the record in a civil cause, or, being thus a party, fails to pro- 
duce evidence confessedly under his contro! and peculiarly within his own knowledge.” 
[Citing Stover v. People, 56 N. Y.315; People v. Ryland, 97 N. Y. 128; Bradford v. People, 
20 Hun, 309. See also State v. Emory, 79 Mo. 461, 7 1V; State v. Dickson, 78 Mo. 438; 
State v. Grant, 76 Mo. 236; State v. Hopkirk, 84 Mo. 278, 7 V; Best Ev. (Chamberlayne’s 
ed.) 283.] — State v. Anderson, Sup. Ct, Mo., 5 West. Rep. 420. 


3. ——. Indictment— Breaking into house of a corporation. — It is not necessary to 
the sufficiency of an indictment for breaking and entering a building, and feloniously 
and burglariously stealing goods therefrom, that it should allege either that the owner 
of the property was a corporation, or that, as such, it was capable of owning property. — 
State v. Shields, Sup. Ct. Mo.,5 West. Rep. 411. 


4.——. —. Keeping gambling contrivance — Not necessary to aver loss of 
money. — In a prosecution under section 6, art. I, ch. 47, Gen, Stats. Ky., for setting up, 
exhibiting and keeping any machine, instrument, or contrivance that is ordinarily used 
for gambling for money or property, it is not necessary to allege in the indictment, or to 
prove on the trial, that money or other thing was on any particular occasion won or lost 
thereby. — Waddell v. Commonwealth, Ct. App. Ky., 1S. W. Rep. 480. ; 


5. ——. Description of gambling contrivance. —In an indictment under section 6, 
art. I, ch. 47, Gen. Stats. Ky., for setting up, keeping, etc., any contrivance for gambling, 
such words as “ whereby money or property or other thing is or may be lost,” are not 
essential, unless such contrivance is not mentioned, or the purpose for which it is ordi- 
narily used otherwise indicated in the statute. Hence the mere charge that defendant 
set up, kept, etc., a faro bank is sufficient, though in the case of keeping a keno table 

more words might be necessary. — Ibid. 


CROPS, see LANDLORD AND TENANT; PARTNERSHIP, 3. 


DAMAGES. —1. Quantum —Four thousand dollars for fracture of ankle held ex- 
cessive. —The small bone of the plaintiff’s leg was fractured at the ankie and some of 
the ligaments were ruptured. In consequence of this he was laid up not over eight 
weeks. The fracture has united perfectly and will never trouble him; the ligaments 
have not healed entirely, but will not trouble him save in going up or down hill, or when 
there is a change of weather, and then he will feel like one with a sprained ankle. No 
special damage was averred and no circumstance of aggravation shown. Held, that 
a verdict for $4,000 is disproportionate to the injury. — South Covington, etc., R. Co. v. 
Ware, Ct. App. Ky., 6 Ky. L. Rep. 241. 


2.—. Subsequently accruing from previous wrong. — When damage is caused to 
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DAMAGES — Continued. 
land by the removal of the minerals under it and the consequent subsidence of the sur- 
face, the owner has a cause of action whenever and as often as such damage takes 
place. — Darley Main Colliery Co. v. Mitchell, Eng. H. L. 34; Alb. L. J. 247. 


3.\——. New cause of action in case of second subsidence of land from previous 
mining. — The respondent was the owner of land, and in 1867 and 1868 the appellants 
worked out the coal under the land without leaving proper support, in consequence of 
which the surface subsided, and some cottages belonging to the respondent were in- 
jared. The appellants made compensation for the injury, and did not work the minerals 
after 1868. In 1882 a further subsidence occurred from the combined effect of the previ- 
ous workings of ;the appellants and workings under the adjoining land. The respond- 
ent brought/an action to recover compensation for the injury he had sustained. Held, 
that a new Cause of action arose in respect of the second subsidence, and that the re- 
spondent’s right to maintain an action for the injury he had sustained in consequence of 
it was not barred by the statute of limitations. — Zbid. 


—. See NEGLIGENCE, 1,2; INJUNCTION BOND, 1, 2, 3, 4.] : 
DE -FACTO, see CORPORATIONS, 1, 2, 3. 


DEGREE OF 3CARE, see NEGLIGENCE, 4. 


DESCENT, see}PARTITION. j 
Divorck. —jl. Connivance of husband at wife’s adultery. — Connivance on the part 

of the husband in the adultery of his wife, to be a bar to his action for divorce, depends 
onethe circumstances of the case. So, where his connivance has been open, gross and 
revolting, the court may find that no injury has been done the husband; but where the 
circumstances are of such a character, having no connection or relation with the adul- 
tery charged, it will not operate as a bar or otherwise against the right of the husband 
to find relief. — Morrison v. Morrison, Sup. Ct. Mass., 2 N. Eng. Rep. 72 


9 


2. . Connivance}found in a former action. — Where libelant proved that the adul- 

tery charged in the present suit was committed prior to the adultery charged in a former 
suit,“and not known to him at thefime he brought the3former libel, the connivance 
found in the former case is not of such a character as to bar the libelant from a divorce 
for the adultery charged in the present case. — Jbid.} 


EASEMENT. — Way — Impairment of easement by erecting wall in hallway.— The 
easement in a hallway into which the keeper of a saloon, in the same house, has cut a 
door, is not impaired in law by the owner erecting a plank wall in such hallway close 
to the door, so as to keep the hall itself clear of the patrons of the saloon. —Spalding v. 
Bemiss, Ct. App. Ky., 15. W. Rep. 467. § 

EMINENT DOMAIN, see RAILROAD COMPANIES, I, 2, 3. 


Equity. —Fraud—Rescission in part— When proper.— A party who has been fraudu- 
lently induced to make a contract cannot, as a rule, affirm it in part and avoid it in part; 
but where the contract is divisible into several independent parts resting on different 
considerations, he may retain the subject of one part, and at the same time maintaina 
suit in equity to rescind another part on equitable terms, or, by tendering back the con- 
sideration or benefit received under that part, treat it as rescinded at law. — Higham v. 
Harris, Sup. Ct, Ind., 8 N. East. Rep. 255. 


—. See CIVIL PROCEDURE, 1; RAILROAD COMPANIES, 8. 


ESTOPPEL. — Void payment.— An estoppel cannot be based upon a void judgment, where 
neither the party setting up the estoppel nor those under whom he claims have lost or 
given up any right or property by reason of such void judgment. — St. Louis v. Wiggins 
Ferry Co., Sup. Ct. Mo., 5 W. Rep. 353. 


—. See CORPORATIONS, 1, 2, 3, 5, 11, 27; EXECUTORS AND ADMINISTRATORS; STATUTE 
OF FRAUDS. 


—. AGAINST STOCKHOLDERS, see RAILROAD COMPANIES. 
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EVIDENCE.—1. Parol to explain writing. —It may be shown by parol evidence that a 
promissory note was executed to evidence an advancement. — Buscher v. Knapp, Sup. 
Ct. Ind., 8 N. E. Rep. 263. 


2.—. Proof of handwriting — Knowledge acquired by seeing signature upon 
receipts. — Without personal knowledge of a person’s handwriting, testimony that wit- 
ness sent receipts in blank to such a person, which were returned by another, was 
insufficient proof of the genuineness of the signatures. — Brant v. Davidson, Sup. Ct. 
Penn., 5 At. Rep. 869. 


EXECUTORS AND ADMINISTRATORS. —1. Imprisonment on attachment and certified 
execution — Habeas Corpus—R. L. Vt., sects. 1485, 1503.—An administrator 
who has been proceeded against by attachment under R. L. Vt., sect. 1485, for a balance 
due from him to the estate as ascertained by the settlement of his accounts in the pro- 
bate court, and, on judgment rendered, has been imprisoned under a certified execution 
by virtue of R. L. Vt., sect. 1503, cannot be released on habeas corpus.—In re Leahey, 
Sup. Ct. Vt., 5 At. Rep. 895. 


2.——. Estoppel— Executor not estopped by his own fraud from having fraud- 

ulent judgment set aside.— An executor who has violated his trust, and by fraud 
secured the rejection of his testator’s will, will not be estopped from having the 
fraudulent orders and judgments set aside, but a court of equity will rather encourage 
him to undo the wrong he has done the estate he was under a solemn obligation to 
protect. — Brookie v. Portwood, Ct. App. Ky., 6 Ky. L. Rep. 236. 


EXEMPTION, see TAXATION, 5. 


EXTRADITION. — Fugitive surrendered to one State may be by that State sur- 
rendered to another.—The appellant committed a felony in Michigan, and fled to 
Indiana, where he committed another felony, for which he was indicted, arrested and 
imprisoned. While he was in prison a requisition from the governor of Michigan was 
delivered to the governor of Indiana, who issued his warrant. After this warrant was 
issued, the appellant escaped, and fled to Ohio; whereupon a requisition was obtained, 
and, on a warrant issued by the governor of Ohio, the appellant was brought back to the 
prison from which he had escaped, and after a time the prosecutor entered a nolle 
prosequi. Held, that the appellant was rightfully surrendered to the agents of the State 
of Michigan. — Hackney v. Welsh, Sup. Ct. Ind., 8 N. East. Rep. 141. 


FALSE IMPRISONMENT. — 1. Commitment for contempt — Court having jurisdiction, 
process not void.— All the facts constituting an alleged contempt were undisputed, 
and were presented to the court having jurisdiction of the proceedings for considera- 
tion upon a hearing. After the hearing the court decided that a contempt had been 
committed, and ordered the party guilty thereof to be committed... Held, that the 
decision of the court was an exercise of the judicial function, and that the decision, 
although afterwards set aside as erroneous, did not render an order or process based 
upon it void, nor subject the party procuring it to an action for damages for false im- 
prisonment. — Fischer rv. Langbein, Ct. App. N. Y., 8 N. East. Rep. 251. 

2.——. Commitment for contempt — Attorneys resisting motion for discharge. — 
In an action for false imprisonment, where the defendants, as authorized attorneys, 
resisted a motion for the discharge of the plaintiff, who had been committed for con- 
tempt, pending an appeal to determine whether he was guilty of such contempt, and 
where the motion for the discharge was overruled by the court before whom it was made, 
held, that the defendants were not liable in damages for false imprisonment; held, 
further, that they were not responsible for the action of the sheriff in continuing the 


imprisonment after the order of commitment was claimed to have been complied 
with. — Ibid. 


—. See MALICIOUS PROSECUTION. 


FALSE PRETENSES. —Crime, where consummated.— The cyime of obtaining money or 
property under false pretenses is consummated where the money or property is received, 


without regard to where the pretenses are made. — State v. Shaeffer, Sup. Ct. Mo., 8. W. 
Rep. 293. 
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FARMING, see PARTNERSHIP. 
FEES, see AMBASSADORS, 
FELLOW-SERVANTS, see MASTER AND SERVANT. 
FORECLOSURE, see PRIVATE INTERNATIONAL LAW ; HOMESTEAD. 
FOREIGN CORPORATIONS, see CORPORATIONS. 
FRAUDS, see CIVIL PROCEDURE; ATTACHMENT; EQUITY. 
FRAUDULENT SUPPRESSION, see WILL; 1. 
FRAUDULENT JUDGMENT, see JUDGMENT. 
FRAUDULENT CONVEYANCE, see ASSIGNMENT FOR CREDITORS. 
FUGITIVE FROM JUSTICE, see EXTRADITION. 
GAs COMPANIES, see MUNICIPAL CORPORATIONS, 3; QUO WARRANTO. 
GOVERNOR, see CONSTITUTIONAL Law, 5. 


HABEAS CORPUS, see EXECUTORS AND ADMINISTRATORS, 1. 


HANDWRITING, see EVIDENUVE, 2. 


HoOMESTEAD.—1. Mechanic’s lien--Where the improvement has created the 
homestead. — The release or waiver of the homestead exemption, to be valid as against 
a mechanic’s lien for additional improvements, must be in writing “ subscribed by the 
defendant and his wife, and acknowledged and recorded in the same manner as con- 
veyances of real estate;” otherwise the lien of the mechanic is subordinate to the 
right of homestead. A different question, however, is presented where the lot had been 
vacant when the mechanic entered upon it to make the improvement, and the improve- 
ment created the homestead. — Roberts v. Riggs, Ct. App. Ky., 6 Ky. L. Rep. 247. 


. Married woman — Mechanic’s lien — Improvement must be necessary to 

comfort of wife and family.—To entitle a mechanic to a lien upon the general estate 
of a married woman for improvements thereon, he must allege that the improvement 
was necessary for the comfort of the wife and her family. — Ibid. 


. ——. Mortgage— When judgment of foreclosure bars homestead right.— 
Where husband and wife have united in a mortgage waiving their right of homestead as 
directed by statute, and the mortgage appears to be duly acknowledged, a judgment of 
foreclosure in an action in which both husband and wife were before the court and 
made no defense is a bar to an action by them claiming a homestead in the land upon 
the ground that the mortgage was not acknowledged by the wife as required by 
statute. — Honaker, etc., v. Cecil, Ct. App. Ky., 6 Ky. L. Rep. 188. 


INDICTMENT, see CRIMINAL PROCEDURE. 


INJUNCTION BOND. —1. Measure of damages in action upon. — Where the owner of a 

sawmill has been prevented by injunction from operating his mill and realizing the 
profits of its use, the measure ot his damage recoverable on the injunction bond is the 
rental value or hire of the mill or of a mill of similar capacity and efficiency, during 
the period of the enforced idleness; rather than a conjectural estimate of profits made 
by deducting probable expenses of lumber, work, etc., from supposed yield or product 


of running the mill if it had continued in operation. — Wood v, State, Ct. App. Md.,3 
Cent. Rep. 868. 


2. . Services of watchman. — Wages paid by the management to the superintendent 
during the enforced idleness, but under a previous contract, and to a watchman em- 
ployed to care for the mill while idle, are recoverable in addition to rental value. — Ibid. 


3. ——. Counsel fees. — Counsel fees expended in procuring the dissolution of an injunc- 
tion cannot be recovered in an action on the injunction bond. — Zbid. 


4. ——. Nominal damages.— Nominal damages can not be recovered upon an injunc- 


tion bond, where no actual damages have been sustained.— Foster v. Stafford Nat. 
Bank, Sup. Ct. Vt., 5 At. Rep. 80. 
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INJUNCTION BOND — Continued. 

—. See MUNICIPAL CORPORATIONS, 11, 12. 

IMPUTED NEGLIGENCE, see NEGLIGENCE, 3. 

INSTALLMENT PLAN, see SALES, ETC. 

INSURANCE COMPANIES, see CORPORATION. 

INTERSTATE COMMERCE, see TAXATION, 3; RAILROAD COMPANIES, 6, 7, 8. 
INTOXICATING LIQUOR, see CONSTITUTIONAL Law. 

JUDGE, see JUDGMENT, 2, 3. 


JUDGMENT.—1. By confession — When may include attorney's fees. — A judgment 
by confession may include an attorney’s fee, where the amount of the fee is fixed by 
the warrant of attorney which authorizes it to be so included. Where a fee is author- 
ized, the amount of which is not fixed, the question of its reasonaleness is to be de- 
termined by the court; and the attorney who signed the cognovit has no authority to fix 
the fee. — Campbell v. Goddard, Sup. Ct. I11.,5 N. W. Rep. 129. 


2.——. Expiration of trial judge’s term before entry. — When a judge before whom 
a case has been tried goes out of office after entering an order for judgment, but before 
the findings have been filed and judgment entered, unless agreed findings be filed or 
waived by both sides, no proper judgment can be entered. — Mace v, O'Reilly, Sup. Ct. 
Cal., 11 Pac. Rep. 721. 

3. ——. Proper course in such #@case.—The proper course, when the trial judge’s term 

of oftice expires between the time of entering the order for judgment and of filing the 

findings, is to enter judgment in accordance with the order, and then to have the same 
set aside and vacated for want of findings, either by a motion to that effect, or bya 
motion for a new trial. — Jbid. 


4, —. Fraud—Judgments obtained by fraud, when set aside.—An order of the 
County Court rejecting a will, and an agreed judgment of the Circuit Court dismissing 
an appeal from that order declaring the will null and void having been obtained by the 
fraud of the direct devisees and the executors, for the purpose of defeating the rights of 
contingent devisees, the chancellor acted properly in setting aside those fraudulent 
orders and judgments and granting a new trial at the suit of one of the executors. — 
Brookie v. Portwood, Ct. App. Ky., 6 Ky. L. Rep. 236. 


—. See ESTOPPEL, 


JURISDICTION. — What is.—The power of a court to entertain jurisdiction of an action 
does not depend upon the existence of a sustainable cause of action, but upon the per- 
formance by the party of the prerequisites authorizing the court to determine whether 
one exists or not. — Fischer v. Langbein, Ct. App. N. Y., 8 N. East. Rep. 251. 


—. See FALSE IMPRISONMENT. 


LANDLORD AND TENANT.— Lease on shares — Assignment — Attachment — Crops 
not grown.—A contract under which one of the parties is to “ occupy, cultivate, and 
carry on” a farm of the other at the halves, vests in the tenant an interest in the land, 
and an assignment by him of his rights under the contract vests in the assignee a good 
title to the tenant’s share of crops to be grown im the future, as against the tenant’s 
attaching creditors, notwithstanding the fact that the tenant remained in possession 
after the assignment, and was in occupation when the attachment was levied. — Wal- 
worth v. Jennings, S. C. Vt., 5 At. Rep. 887. 


LEASE OF RAILWAY.—When sub-letting operates as assignment of term and 
creates privity of estate between sub-lessee and original lessor. — Where an 
assignee of a lease of a railroad for fifty years, together with the right of purchase of 
the fee at the end of the term, leased the road to defendant for ninety-nine years, 
reserving a different rent from that in the original lease, with a provision for re-entry 
but without an assignment of the right of purchase, and the defendant covenanted to 
surrender the premises at the end of the ninety-nine years, to its immediate lessor, the 
instrument to defendant operated, as between the defendant and the original landlord, 
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LEASE OF RAILWAY — Continued. 
as an assignment of the term of fifty years, and during such term there was a privity of 
estate between defendant and the original landlord, and the legal estate in reversion 
was in the original landlord during the fifty years; and he or those succeeding to his 
estate were both legally and equitably entitled to the rents and had a right of action 
therefor directly against defendant. — Stewart v. Long Island R. Co., Ct. App. N. Y., 4 
Cent. Rep. 115. . 


LIEN, see CORPORATIONS, 7, 29. 
LOTTERIES, see SELLING LOTTERY TICKETS. 


MALICIOUS PROSECUTION. — False imprisonment — Prosecution instituted for pri- 
vate ends.—If the offense charged is of a public nature, and a justice, through error 
of judgment, issues a warrant when none should issue, or an erroneous warrant in sub- 
stance or form, the error is his alone; but if the object in view is the protection or 
enforcement of a statutory private right, and a warrant is procured where none is 
authorized, and an arrest made, the individual procuring it, and all others participating, 
are held responsible. — Teal v. Fissel, U. 8. Cir. Ct. E. D. Penn., 28 Fed. Rep. 351. 


MANDAMUS. — To compel court to hear charge of contempt. — Mandamus will lie, within 
section 1210, Code Civil Proc., to compel a superior court to entertain a charge of con- 
tempt of court after such court has declared its own want of jurisdiction.—Temple r. 
Sup. Ct. of Los Angeles Co., Sup. Ct, Cal., 11 Pac. Rep. 699. 


MARRIED WOMEN, see CORPORATIONS ; HOMESTEAD, 2. 
MARSHAL, UNITED STATES, see OFFICE AND OFFICERS, 6, 6, 
MARSHALLING, see ASSIGNMENT. 


MASTER AND SERVANT.—1. Dangerous employment — Duty of master to give 
notice. — It is the duty of a master who sets a servant to work in a place of danger to 
give him such notice and instruction as is reasonably required by the youth or inex- 
perience or want of capacity of the servant; and this duty is not confined to cases 
where the servant is a man of manifest imbecility. — Atkins v. Merrick Thread Co., Sup. 
Ct. Mass., 8 N. East. Rep. 241. 


2.——. Effect of master requesting servant to remain after notice of defect. — 
When a workman or servant gives notice to his employer of a defect in the machinery 
which he is required to use, and, relying on the employer’s promise to have the defect 
remedied, continues in the service, he is not guilty of contributory negligence, “ at least 
until a reasonable time elapses within which to make the repairs.’’— Woodward Iron 
Co. v. Jones, Sup. Ct. Ala., 23 C. J. L. 297; s. c. 6 Tex. Law. Rev. 553. 


.——. Risks of employment — Negligence of fellow-servants in handling dis- 
abled cars. — The plaintiff was a yard brakeman, whose business and employment it 
was, among other things, to handle disabled cars which had been withdrawn from 
ordinary service, and removed to what was known as the repair-track. Held, upon the 
facts of the case, that he must be taken to have assumed the risks of handling such cars 
arising from their disabled condition, as also the risks of the negligence of his fellow- 
servants in handling the same. — Kelley v. Chicago, etc., R. Co., 29 N. W. Rep. 173. 


-——. Company cannot stipulate with employee against liability. — The liability 
of railroad companies for injuries caused to their servants by the carelessness of other 
employees who are placed in authority and control over them, is founded upon consid- 
erations of public policy, and it is not competent for a railroad company to stipulate 
with its employees at the time, and as part of their contract of employment, that such 
liability shall not attach to it. — Lake Shore, etc., R. Co. v. Spangler, Sup. Ct. Ohio, 16 Ohio 
L. J. 340, 

MEMBER OF CONGRESS, see PRIVILEGE, ], 2. 


MECHANIC’S LIEN, see HOMESTEAD, 1. 


MORTGAGE. — Assumption of debt — Parties paying equitable share treated as 
surety.— Where two persons purchase real estate as tenants in common, giving a 
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MORTGAGE — Continued. 
purchase- money mortgage thereon, and afterwards make partition thereof, the one who 
pays his equitable share of such mortgage debt stands in the relation of surety to one 
who purchases trom the other, and assumes his share of the mortgage debt, and such 
surety is entitled to have the land so purchased first sold to satisfy the mortgage debt 
before the portion set apart to him shall be taken. — Highan v. Harris, Sup. Ct. Ind., 8 

N. East. Rep. 255. 


—. See CORPORATIONS, 4,9; HOMESTEAD, 3; RAILROAD COMPANIES; RECEIVER. 


MUNICIPAL CORPORATIONS. —1. Creation and annexation of towns — Liability of 
new town for debts of old— Laws Wis. 1885, ch. 137.— Where the territory 
composing a town was legally attached to another town, the debts and liabilities of the 
old town then became the debts and liabilities of the new town, notwithstanding the 
fact that the territory which formerly composed the old town was afterwards detached 
from the new, and organized under and by virtue of chapter 137, Laws Wis. 1885, into a 
third town, bearing the name of the original first-mentioned town. —Schriber r. Town 
of Langlade, Sup. Ct. Wis., 29 N. W. Rep. 547. 


2.—. Illegal contracts — No liability on quantum meruit. — Municipal or public 
corporations are not liable, on the quantum meruit, for the value of materials furnished 
under illegal or forbidden contracts, when the municipality cannot choose whether or 
not it will retain or reject the benefit of such work or materials. — Richardson v. Grant 

Co., U.S. Cir. Ct. Ind., 28 Fed. Rep. 495. 


—. Gas companies —Grant of exclusive right to light streets. — Authority “to 
cause the streets of acity to be lighted,” and to make “ reasonable regulations” with 
reference thereto, does not empower the city government to grant to one company the 
exclusive right to furnish gas for thirty years. — Saginaw Gas-Light Co. v. City of Sagi- 
naw, U.S. Cir. Ct. E. D. Mich., 28 Fed. Rep. 529. 


4. —. —. Contract with another company to light streets with electricity. — 
The exclusive right to light a city with gas for thirty years is not legally “‘ impaired” 
by a subsequent contract with another company to light the streets with electricity. — 
Saginaw Gas-Light Co. v. City of Saginaw, U. S. Cir. Ct. E. D. Mich., 28 Fed. Rep. 529. 


5. —. Streets and alleys—Rights of abutting owners subject to the public 
easement. — Where one claims land as being part of a street adjoining the premises 
described in his deed, he cannot also insist that the land is not subject to a servitude as 
such street. It is only by assuming that it is a street that he acquires any title to the 
land therein; and being part of the street his title is subject to the easement. —Julia 
Building Association v. Bell Telephone Co., Sup. Ct. Mo., 5 W. Rep. 357. 


6. —. Right of corporation to subject streets to new uses. — A municipal corpora- 
tion has the power to authorize the appropriation of streets to all such uses as are 
conducive to the public good, and which do not interfere with their complete and unre - 
stricted use as highways, and in doing so is not obliged to confine itself to such uses as 
have already been permitted. — 7 bid. 


7. Municipal corporations — Erection of telephone poles in streets and alleys— 
Rights of abutting owners.—The erection of telephone poles and wires for the 
transmission of oral messages, so far from imposing a new and additional servitude, 
would, to the extent of each message transmitted, relieve the street of a servitude, or 
use by a footman, horseman or carriage, and the use of a street for this purpose is 

allowable, — / bid. 


3. —. Right to remove earth and private curbing in planting poles. — Where 
the telephone company had obtained authority from the legislature, as well as from the 
city, it has the right to remove so much of the soil, where the wall of the owner of the 
premises stands at the outer edge of the sidewalk, as to allow the poles to be securely 
and safely planted, against accidents, and so as to answer the public purposes intended 
to be accomplished without being subject to the charge of appropriating private prop - 
erty to public use without compensation, The stone wall erected by the property 
owner sustains the same relation to the street, and right of the public to its use, that 

the earth itself would have sustained had it never been removed, — /bid. 
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MUNICIPAL CORPORATIONS — Continued. 


9. ——. Negligence — Highways — Evidence— Safe passage of others over al- 
leged defects. —In actions for injuries received from alleged defects in a way, evi- 
dence is not admissible to show the safe passage of others over the alleged defects, just 


before or after the time when the injuries were received. — Branch v. Libbey, Sup. Ct. 
Me., 2 N. Eng. Rep. 426. 


10. ——. Validity of ordinance requiring street railways to report number of 


passengers carried.— The provisions of a city ordinance requiring street railroad 
companies to report under oath to the city register, quarterly each year, the number of 
trips made and of passengers carried during each quarter, and in default to do so to be 
subject to a fine, are within the act authorizing the city to make such municipal regula- 
tions concerning the street railways as the public interest and convenience may require, 


and are valid. —City of St. Louis v. St. Louis R. Co., Sup. Ct. Mo., 5 West. Rep. 405; s. c. 1 
S. W. Rep. 305. 


ll. ——. May maintain bill in equity to enjoin interference with public park. — 

A court of equity will entertain a bill brought by the village trustees against the original 
owner of the village site for the purpose of having a certain square in the village declared 
to be a public park, praying for asurrender to such trustees of its control and manage- 
ment, and that a deed of trust executed thereon be set aside, and the trustee named 
therein and the beneficiaries of the trust be enjoined from interfering with the use of 


said square as a public park.— Maywood Co. v. Village of Maywood, Sup. Ct. Il., 5 
West. Rep. 529. 


.-——. Residence— Proper parties. — Residents of the village have a common interest 
with each other, and with the village itself, in preventing any obstruction to the use of 


the public square for the purposes of a park, and are properly joined with the village as 
complainants. — J bid. 


-—. See SCHOOL DISTRICT; SPECIAL TAXES. 


NEGLIGENCE.,—1. Enhancement of damages by subsequent negligence of plaint- 

iff.— In an action for damages for an injury to a boat caused by its coming in contact 
with defendant’s bridge, where it is shown that the accident was not caused by 
defendant’s fault, but, in extricating the boat from the bridge, the defendant’s servants 
failed to use ordinary care, whereby the boat received additional injuries, the defendant 


is liable for such additional injuries. — Mark v. Hudson River Bridge Co., Ct. App. N. Y.> 
8 N. East. Rep. 241. 


2.——. Plaintiff bound to ordinary care after accident to avoid enhancement of 

damages.—In an action against a bridge company for injuries to a boat, where it is 
shown that injuries were caused by the negligence of the company’s servants in extricat- 
ing the boat from the bridge, held, that, after the boat was extricated from the bridge, the 


plaintiffs, the owners of the boat, were bound to use only ordinary care in preventing 
further damages. — Ibid. 


——. Imputed negligence—Injury to guest in private carriage and effect of 
contributory negligence to driver. — One who, while riding in the private carriage 
of another, at his invitation, is injured by the negligence of a third party (a municipa 
corporation), may recover against the latter, notwithstanding the negligence of the 
owner of the carriage in driving it may have contributed to produce the injury; the 


plaintiff being without fault, and having no authority over the driver. — Follman v. City 
of Mankato, Sup. Ct. Minn., 29 N. W. Rep. 317. 


—. Degree of care required of street contractor—Injury to child by dump 
cars used in grading street. —The defendant was employed in grading and improv- 
ing a public street under a contract with the municipal authorities of a city, and, in the 
lawful occupation thereof for such purpose, was engaged in transporting earth a con- 
siderable distance along the same to make a fill. The cars moved slowly, and were 
dangerous only to persons attempting to ride upon, or accidentally falling upon, the 
track in front of the wheels. Held, in respect to the risk of such accidents, that the 
measure of defendant's duty was reasonable care, and that such duty did not extend to 
the employment of men specially to keep watch of the approach of children or others to 
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NEGLIGENCE — Continued. 
prevent them from invading and riding upon the cars when in actual use, but where, 
in the use of ordinary care, their presence was discovered, to use due diligence 
to prevent any injury to them.— Emerson v, Peteler, Sup. Ct. Min., 29 N. W. Rep. 
311. 


5. ——. Injury to land— Contributory negligence.—It cannot be said, as matter of 
law, that permitting a child four years old to go upon a street in which there is a horse 
railway, in company with a child eleven years old, is negligence in the parents, or that 
the elder child had not sufficient intelligence to be entrusted with the care of the 
younger. A child is to be held to the exercise of that degree of care which may reason- 
ably be expected of children of the same age, or which children of that age ordinarily 
exercise. The same general principles govern in determining whether the acts of a 
child amount, as matter of law, to contributory negligence, as in the case of adults, 
although the degrees of care required are different.— Collins v. South Boston Horse 
R. R. Co., Sup. Ct. Mass., 2 N. Eng. Rep. 649. 


—. See MUNICIPAL CORPORATIONS, 9; MASTER AND SERVANT, z 


NOTICE, see BILLS AND NOTES; TAXES. 


OFFICE AND OFFICER.—1. Amotion— Removal of superintendent of schools.—A 
county superintendent of schools is removable from office by the board of county com- 
missioners for any palpable violation of law or omission of duty; and when removed 
for any cause a vacancy in the office is created, which the county board may fill by 
appointment; and the person appointed holds the office till the next election for county 
officers,— People v. Mays, Sup, Ct. Il., 5 W. Rep. 141. 


2.——. Removal for intoxication. — The county board cannot capriciously remove an 
incumbent from office, whether elected or appointed, and in the case of a superintendent 
of public schools he can only be removed for a“ palpable violation of law, or omission 
of duty,’ and being intoxicated at different and sundry times when attending, or at the 
time he should have been attending, to the duties of his office, is such a palpable omis- 
sion of duty as would justify his removal. — Ibid. 


8. ——. Removal under statute without notice.—In a statutory proceeding for the 
removal of a county officer, where the legislature has not seen fit to require that notice 
should be given to the accused before he could be removed for the palpable violation 
of law or omission of duty, it is not the province of the court to add anything to the 
statute by requiring that notice should be given. — Ibid. 


4,——. Circumstances which will not postpone commencement of official term. — 
The delay of a person elected to an office to qualify, will not postpone the beginning 
of his term, nor will the neglect of the governor or election officers, resulting in the 
postponement of the commission, work such a result. — Vogel v. State, Sup. Ct. Ind., 5 
W. Rep. 546. 


5. —. Power of the President to fill vacancies during a recess of the Senate. — 
Although the vacancy first happen during a session of the Senate, if it continue to exist 
during the subsequent recess, the President has power to fill it up, under the constitu- 
tion of the United States, art. 2, sect, 2, cl. 3.—In re Yancey, U. 8S. Cir. Ct., W. D. Tenn., 
28 Fed. Rep. 445. 


6. —. Duty of court to qualify marshal so appointed and commissioned. — But, 
whether the President have that power or not, whenever an applicant appears witha 
commission from him, under the great seal of the United States, appointing him a 
marshal to fill such a vacancy, it is the duty of the district judge to take his bond, and 
administer the oath of office, without regard to any question of the President’s power in 
the premises. If not a purely ministerial duty, it is not a judicial function that the judge 
performs, and he cannot withhold qualification because of any views he may entertain 
of the proper construction of the constitution. The commission and the seal import 
prima facie, a right to be qualified, and beyond that the judge will institute no inquiry, 

whether objection be made or not. — Ibid. 


—. See JUDGMENT, 2. 3. 
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PARTITION. — Commissioner's sale — Purchase by widow — Subsequent marriage — 
Descent. — A widow who purchases land of which her intestate husband died seized, at 
a commissioner’s sale, under proceedings instituted for partition, takes the land by 
purchase, and not by descent; and a voluntary conveyance by such widow to a second 
husband vests the title to the land, upon his death intestate, in his heirs, and not in 
those of the first husband. — Spencer v, McGonagle, Sup. Ct. Ind,, 8 N. East. Rep. 266. 


PARTNERSHIP. — 1. Accounting — Partner — Tortiously seizing assets no right to. — 
One partner cannot, by wrongfully terminating the contract of partnership, and tor- 
tiously seizing and appropriating the joint property, create a right to compel an account- 
ing in equity with reference to the operations, after possession taken, or as to the avails 
of property wrongfully converted.— McGraw v. Dole, Sup. Ct. Mich., 29 N. W. Rep. 477. 


——. Trover for tortiously seizing partnership property not consolidated with 
action for accounting.—An action in trover by one partner against another, for 
tortiously seizing and converting the joint property, should not be consolidated with 
proceedings in equity for an account brought by the defendant in the trover case. — Ibid. 


Farming land on shares. —A contract by which one having no interest in the 
land agrees to work it for a share of the crops does not constitute a partnership between 
him and the owner of the land. — Romero rv. Dalton, Sup. Ct. Ar., 11 Pac. Rep, 863. 


PAYMENT OF SHARES, see CORPORATION. 
PLEDGE, see STATUTE OF LIMITATIONS. 
PREFERRED STOCK, see CORPORATIONS. 


PRESCRIPTION, see WATER-COURSES. 


PRESIDENT, see OFFICE AND OFFICERS, 5, 6. 


PRINCIPAL AND AGENT.— Bill of exchange— Party accepting with the addition 
of the word “agent” binds himself personally — Parol evidence not admis- 
sible to show real intent. — The drawee of a bill of exchange, drawn by the “ Kana- 
wha & Ohio Coal Co.,” was described in the bill as “‘ John A. Robinson, Agt.,” and it was 
accepted by him as “‘ John A. Robinson, Agent K.& 0. C.Co.” Held, that the acceptance 
so made was the personal obligation of John A. Robinson, and that in a suit upon the 
acceptance by an indorsee against him, parol evidence was not admissible, in the 
absence of fraud, accident or mistake, to show that the defendant so accepted the bill, 
mmtending to bind the drawer as his principal, and that this fact was known to the 


plaintiff at the time it became the owner and holder of it.—Robinson v. Kanawha 
Valley Bank, Sup. Ct. Ohio, 16 Ohio L. J. 342. 


PRIVATE INTERNATIONAL Law. — Foreclosure proceeding in a foreign State. — Fore- 
closure proceedings in New York are ineffectual to pass title to property in Pennsyl- 
vania. — Pittsburg, etc., R. v. Rothschild, Sup. Ct. Penn., 4 Cent. Rep. 107. 


-——. See SALES OF PERSONAL PROPERTY, 2. 

PRIVILEGES. —1. Of members of Congress — Exemption from service of process. — 
Under section 6 of article 1 of the constitution of the United States a member of the 
House of Congress is entitled to exemption from service of process, although not accom- 
panied with arrest of the person, while on his way to attend a session of Congress. — 
Miner v. Markham, U. S. Cir. Ct. E. D. Wis., 28 Fed. Rep. 387. 


2.——. Limitations of this exemption.—The privilege of a member of Congress of 
exemption from arrest while going to attend a session of Congress is limited to a reason - 
able time; itis not strictly confined to the exact number of days required for the jour- 


ney, nor will it be forfeited for a slight deviation from the route which is most direct. — 
I bid. 


PRIVITY OF ESTATE, see LEASE. 
PROTEST, see BILLS AND NOTES. 
PUBLIC PARKS, see MUNICIPAL CORPORATIONS, 11, 12. 


QUANTUM MERUIT, see MUNICIPAL CORPORATIONS, 2. 
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Quo WARRANTO. — |. Information by attorney-general to redress private injuries 


at does not lie.— An information by the attorney-general praying that proceedings in 
by the nature of a quo warranto shall be taken to restrain a gas company from digging in 
ad certain streets, and from usurping public franchise to which it is not entitled, must be 
in by an information ez officio, and not by an information brought primarily for the protec- q 
tion of private interests. — Kenney v. Consumers’ Gas Co., Sup. Ct. Mass., 8 N. East. { : 
= Rep. 138. 
r- 2.——. Illustration—Information to restrain gas company from digging up i 
t- street to the injury of the private owner. — Where an information by the attorney- i 
ls general to restrain a gas company from digging up the streets of a certain city alleged i a 
4 that the acts of the company would greatly injure and impair the business facilities of ; ee 
h the relator, who was a private individual, and would prove a great detriment to his 
© property and business, and cause him great loss and damage, and that the said acts i 
h were a private nuisance, and there was no allegation that an application had been made ey 
1. to the mayor and aldermen, and relief refused, held, that there was no ground for an 
information. — / bid. 
RAILROAD COMPANIES. —1. Appropriation of land— Appropriation by receiver of 


insolvent company.— Where a receiver of an insolvent railroad corporation takes 
possession of land, and constructs a railroad upon it, and after his discharge the cor- 
poration resumes control of the railroad, and uses the land, the owner can maintain an 


action against the corporation. — Bloomfield R. Co. v. Van Slyke, Sup. Ct, Ind., 8 N. 
East. Rep. 269. 


2 —, 


2. . —. Measure of damages— Where land of one road is condemned for ~— 
crossing of another road. — When the land of a railroad company is taken for a right 

of way for another company for a crossing, under the condemnation proceedings pro- 

vided by law, the measure of damages to which the owner is entitled is the value of the ua 

land, and in addition thereto, any additional expenses created in the ordinary use of his 3 { 

road, and any other injury or damage to its track, right of way, or franchise occasioned : 

by the crossing, and which may properly be considered as the natural, necessary, and 


approximate cause thereof. — Toledo, etc., R. Co. v. Detroit, etc., R. Co., Sup. Ct. Mich. 4 3 
: 29 N. W. Rep. 501. 


q 
3.——. Use of land— When owner of fee has no right to interfere with com- q 
panies’ owners of use. — Where a railroad is in possession of premises appropriated a 
to its use in the exercise of a public franchise, the owner of the fee of the land appro- : 
priated has no right to interfere so long as the use is continued for the purposes of the i 
franchise. It is not until it substitutes another use for that given by its franchise, so i 
that its possession of the land.is wrongful, that its occupation can be referred to the 
claim of the freehold. Hence, where a railroad company occupied a portion of the land See 
appropriated to its use for depot and station purposes, the manner of its use for these : ‘ 
purposes is in its discretion; and it is no concern of the owner of the fee. Even if it ¢ 
exceeds its franchise in the manner of such occupancy, it does not thereby disseise the 5 
owner of the fee, nor authorize an action for trespass by him, nor justify a demand for 
damages for rents and profits for such use and occupation. — Pierce r. Boston, etc., R. 4 
R. Corp., Sup. Ct. Mass., 2 N. Eng. Rep. 408. 4 


4.——. When no right to abandon construction of road. — When railroad property 4 
essential to public use is once devoted to that use, the public have a right that it shall { 
remain pledged to that use, and this right is superior to the property rights of the cor- 
poration, its stockholders and bondholders. —Gates v. Boston, etc., R. Co., Sup. Ct. 
Conn.,5 At. Rep. 695. 


5. ——. Paramount right of the public to have the road maintained.— Where a 
corporation is not bound under its charter to construct a railroad, but does so, the cor- 
poration has no right, as against the State, to abandon the enterprise. — /bid, 


6. ——. State regulation of charge—Act Miss. 1884.—The plain construction of 
the Mississippi act of March 11, 1884, is that it was the intention of the legislature to 
confer upon the railroad commission the power to control all rates for the transportation 
of goods, wares and merchandise from points within the State to points without the q 
State, and from points outside of the State to points inside of the State; otherwise such y 
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RAILROAD COMPANIES — Continued. 
transportation would have been included in the exception of the amendatory act of 
March 15, 1884,— Mobile, etc., R. Co. v. Sessions, U. S. Cir. Ct. 8. D. Miss., 28 Fed. Rep. 
592. 

7. ——. Regulation of interstate commerce.— The transportation of goods, wares 
and merchandise from one State to another constitutes commerce among the several 
States, and a regulation thereof by the railroad commission of the State of Mississippi 
under the act of March 11, 1884, is in violation of art. 1, sect. 8, par. 3, Const. U. S,—Jbid. 


.—. Reliefin equity. — The attempt of the railroad commission, in this case, to force 
upon the Mobile & Ohio Railroad Company the adoption of the tariff of rates, freight 
rules, and regulations and classifications of freight, in respect to the rate to be charged 
for the transportation of goods, wares and merchandise from points within the State to 
points outside of the State, and from points without the State to points inside of the 
State, presents such a case as authorizes a court of equity to grant relief therefrom, — 
Ibid. 


.——. Charter — Power to purchase road in another State — Connecting lines. — 
The charter of a Kansas railroad (Terr. Laws 1859, ch. 47) authorized it, among other 
things, “to construct a branch to any point on the southern boundary of Kansas in the 
direction of the Gulf of Mexico;” to make necessary contracts, etc., with other rail- 
roads intersecting or connecting with it, for “ running their road in connection with 
other roads in other States,” etc. The legislature subsequently (Laws 1873, ch. 105 
sect. 1) passed a general law making it lawfal for any railroad to purchase or guaranty 
the stock or bonds of any connecting or intersecting road. The railroad in question 
bought out a railroad incorporated in Texas, to which Congress (Stats. at Large, 1883-84, 
ch. 177) had granted a right of way through the Indian Territory to the southern 
boundary of Kansas. Held, that the purchase was within the power of the Kansas 
company. — Atchison, T. & 8S. F. R. Co. v. Fletcher, 10 Pac. Rep. 596; Venner v. Atchison, 
etc.,R. Co., U. 8. Cir. Ct. Kan., 28 Fed. Rep, 581. 


10. ——. Acceptance of amendment to charter by directors— Acquiescence of 
stockholders. —The board of directors of a corporation, Who, under the charter, are 
vested with “ all the corporate powers” of the company, may not, as a general rule, 
have the incidental power of accepting from the legislature an amendment to the 
charter, the effect of which is to enlarge beyond the wish of the stockholders the extent 
and variety of the company’s business and investments, yet under the circumstances 
of the case it must beheld that there had been such acquiescence by the stockholders as 
to constitute an acceptance by the corporation beyond the challenge of the present 
plaintiff, a recent purchaser of stock. — bid. 


.-——. Recognition by stockholder of power to invest stock in a railroad in 
another State. — Where a stockholder buys into a railroad corporation, with knowledge 
that it is acting on an assumed power to invest in the stock of railroad corporations 
outside the State of its creation, his purchase under such circumstances will be regarded 
as an implied recognition on his part of such assumed power. — Ibid. 


2.——. Stockholders, when estopped to contest legality of doubling stock. — 
Stockholders who have yoted for an unauthorized doubling of stock by their company, 
or who have voluntarily accepted the benefits of such action, or who bought into the 
corporation subsequent to the issuance of such stock, are estopped, as against the 
corporation, to contest the legality of such action. — Ibid. 


_-—. Private crossing — Nature of land-owner’s risks therein. — Where a rail- 
road located its right of way through land, cutting off the owner’s connection between 
the east and west portions of his estate, and no right of crossing the railroad was 
reserved by the owner on such location, nor in the order of the county commissioners 
compelling the railroad company to give security for damages for taking the land, the 
owner retaining the title to the whole — the use by him of such a crossing is the exercise 
of a right in his own land, and not an adverse user as to the company.—Smith v. New 
York, etc., R. Co., Sup. Ct. Mass., 2 N. Eng. Rep. 413. 


14. ——. Liability for delay in carrying goods.—In respect to liability of a railroad 
company for delay in transportation and delivery of goods, all that can be required of 
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RAILROAD COMPANIES — Continued. 
it is exercise of due care to forward and deliver promptly. There is no absolute duty 
resting upon a carrier by railroad to deliver goods within what is, under ordinary cir- 
cumstances, a reasonable time. —Geismer v. Lake Shore, etc., R. Co., Ct. App. N. Y., 3 
Cent. Rep, 829. 


15. ——. Not liable for delay occasioned by strikes, mobs, etc. — When misconduct 
of men acting unlawfully, such as incendiaries, mobs, etc., delays the running of trains 
the only duty resting upon the carrier, if not otherwise in fauli, is to use reasonable 
diligence to overcome the obstacles interposed, and forward the goods. — Jbid. 


16. —. Lawless acts of employees not imputed to company. — Lawless acts of em- 
ployees, adverse to the interests and contrary to the orders of the employer, cannot be 
imputed to it as having been done by its agents and servants. — / bid. 


lj. ——. Mortgages — Foreclosure — Interrogatories touching plans of proposed 
purchasers, irrelevant. —Interrogatories filed in a foreclosure suit, instituted by 
mortgage bondholders of a railroad company, respecting the acts, plans, intentions or 
papers of companies or organizations formed for the purpose of buying the road, should 
it be offered for sale, are irrelevant. — Robinson v. Philadelphia, U. 8. Cir. Ct. E. D. Pa., 
28 Fed. Rep. 340. 


18s, —. ——. Combinations to purchase or reorganize. —Companies and organiza 
tions, when legal and proper, formed to buy and reorganize larger properties, such as 
a railroad, are to be promoted, because they are necessary to create competition, and 
prevent great sacrifice and loss. — I bid. 


—. See CARRIERS OF GOODS; CARRIERS OF PASSENGERS; MUNICIPAL CORPORATIO NS 
10; LEASE; MASTER AND SERVANT. 


RATIFICATION BY STOCKHOLDERS, see RAILROAD COMPANIES. 


RECEIVER. — May avoid unrecorded chattel mortgage. — The receiver of the prop- 
erty of a corporation, appointed under sections 9 and 10, ch. 76, Gen. Stats. 1878, may 
avoid a chattel mortgage upon the property of the corporation on the ground that it was 
not filed as required by law. — Farmers’ Loan and Trust Co. v. Minneapolis Engine, etc., 

Works, Sup. Ct. Minn., 29 N. W. Rep. 349. 


—. See CORPORATIONS, 


REFORMATION OF DEED, see STATUTE OF FRAUDS. 
REPLEVIN, see TRESPASS, 
RESCISSION, see EQUITY. 
RESULTING TRUST, see TRUSTS, 2,3; VENDOR AND PURCHASER. 
REVOCATION, see WILL, 2. 
SALARIES, sce AMBASSADORS, 


SALES OF PERSONAL PROPERTY.— 1, ‘‘ Installment plan” — Title passes upon deliv- 
ery.— The title to personal property passes upon delivery, notwithstanding the contract 
of sale provides that no right or title to the property shall pass to, or vest in, the purchaser 
until all the purchase-money is paid, and that upon the failure of the purchaser to pay 
the deferred installments of the purchase-money the seller shall have the right to re- 
sume possession of the property and sell it for the payment of the debt. Nor does such 
a contract, unless recorded, create a lien as against purchasers and creditors. — Barney, 
etc., v. Hart, Ct. App. Ky., 6 Ky. L. Rep. 223. 


2.——. Conflict of laws— Vendor’s lien where personal property is removed 
from one State to another. — When personal property is sold in another State and 
brought to Kentucky, whether or not the seller has a lien for the unpaid purchase price 
as against creditors and purchasers is to be determined by the law of this State, and not 
by the law of the State where the property was sold — Ibid. 


SCHOOL Districts. — Limits extended by prescription. — The limits of a school dis- 
trict may be extended by prescription so as to embrace other territory than that in- 
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SCHOOL DISTRICTS — Continued. 
cluded in it by its original incorporation, but the limits, as thus extended, must be 
definite, if it is sought to levy a tax upon the added territory. — State ex rel. Half-Way 
School District v. Bradley, Sup. Ct. Conn., 5 At. Rep. 861. 


SELLING LOTTERY TICKETS. — Selling bond, payment of which depends on a 
“*drawing.” — A bond issued by the city of Brussels, being one of a number of such, 
the priority in the payment of which is to be determined by an annual drawing until all 
are paid, does not render the seller of it liable to prosecution under the Penal Code for 
selling a lottery ticket. — Ex parte Shobert, Sup. Ct. Cal., 11 Pac. Rep. 786. 


SENATE, see OFFICE AND OFFICERS, 5, 6. 


SHIPS AND SHIPPING. — Inspection —‘‘ Small craft" used to transport owner and 
workmen — Penalty — Rev. Stats., sects. 4426, 4499.—The hul! and boilers of a 
craft used to transport the owner and his superintendent across the Delaware, and occa- 
sionally his workmen, to the number of nine or ten, and having a small engine and 
boiler, must be inspected under section 4426, Rev. Stats. tit. 52, such vessel differing but 
slightly from a ferry-boat or a yacht, and falling under “ other small craft of like char- 
acter;’’ and the owner is liable in the penalty impesed by section 4499 if he fail to com- 
ply with the provisions of the former section. — Hartranft v. Da Pont, Sup. Ct. U. S.,6 
Sup. Ct. Rep. 1188. 


SHERIFF’S RETURN. —Clerical amendment admissible after subsequent bona fide 
purchase. —If the return of an officer making a levy contains sufficient matter to indi- 
cate that in making the extent all the requirements of the statute have been complied 
with, an amendment of a mere clerical error may be made notwithstanding any inter- 


vening interest of a subsequent bona fide purchaser. — Peaks v. Gifford, Sup. Ct. Me., 5 
At. Rep. 879. 


SLANDER OF GOODS. — What necessary to afford to sustain action for. —In an action 
for the malicious disparagement of the goods of another, manufactured and kept for 
sale, plaintiff must allege that by the acts of defendant he has been deprived of the 

benefit of a contract, or of property in existence and in his possession.— Dudley v. 

Briggs, Sup. Ct. Mass.,2 N. Eng. Rep. 411. 


—. See CIVIL PROCEDURE, 


1. ——. Special taxes— Meaning determined by context.--The term “special 
taxes”’ is a technical phrase, the meaning of which must be determined by the context 
of the instrument in which it is contained.— Thomas v. Hooker-Colville Steam Pamp 
Co., Ct. App. St. Louis, Mo., 19 Ch. Leg. N. 30; s. c. 6 Tex. Law Rev. 547. 


2.——. Covenant to pay all taxes includes tax for street improvement.—A 
covenant to pay all taxes, general and special, assessed against certain property, prima 
facie includes an assessment levied on the property to pay for the reconstruction of an 

adjoining street. — [bid. 


STATUTE OF FRAUDS. — Equity — Reformation of deed for mistake. — The statute of 
frauds does not prevent a court of equity from reforming the written evidence of a con- 
tract within the statute by enlarging or restricting the terms, or the subject-matter of 
the contract, so as to make it express the contract really made, whenever it is clearly 
shown that either the terms or the subject-matter of the contract, as it was intended and 
understood by the parties to it, is not embraced in the writing. — Noel’s Ex’r, etc., v. 
Gill, etc., Ct. App. Ky., 6 Ky. L. Rep. 229. 


—. See TRUSTS, 4. 


STATUTE OF LIMITATIONS. — Assignee of bankrupt — Action for redemption of stock 
pleaded by bankrupt.—A pledgee of stock for an admitted debt, and for a debt not 
then capable of being ascertained, the validity of the debt also being admitted, who holds 
simply as a pledgee, not claiming absolute ownership, and who has taken no steps to 
change his equitable to an absolute title, has not the adverse interest which the statute 

requires in order to compel the assignee in bankruptcy of the pledgeor to institute a suit 
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STATUTE OF LIMITATIONS — Continued. 
within two years from the date of his appointment. — Maynard v. Tilden, U. 8. Cir. Ct. 
S. D. N, Y., 28 Fed. Rep. 688. 


—. See DAMAGES; CORPORATIONS. 


STOCKHOLDERS, see CORPORATIONS. 


STREETS AND ALLEYS, see MUNICIPAL CORPORATIONS, 3, 9. 


STREET RAILWAYS, see MUNICIPAL CORPORATIONS, 10. 


SURETY, see MORTGAGE. 


TAXATION.—1. Alabama constitution—Construction of the words “ property "’ 
and “ taxable property.’’ — The words “ property” and “taxable property,” as used : 
in the constitutional provisions requiring taxes on property to be assessed in exact pro- | 
portion to its value, and limiting the rate of taxation on taxable property (Art. XI, sects. | 

t 


I, 4), do not include all the subjects of taxation; and those provisions have no applica- 
tion to taxes imposed as licenses on particular occupations or privileges, or on the gross 
receipts of any business. — Western Union Tel. Co. v. State Board of Assessment, Sup. 
Ct. Ala., 23 C. J. L. 323. 


2.—. Telegraph companies — Taxation of percentage of gross receipts. — A tax 
of two per cent on the gross amount of the receipts by any and every telegraph com- 
pany, derived from business done in this State,is not violative of either of these pro- 
visions nor is it objectionable as discriminating between the corporations specified and 
corporations engaged in other kinds of business. — J bid. 


3.-——. Interstate commerce— Messages beyond borders of State.—The tax is 
imposed on the gross receipts of the business done in this State, which includes receipts 
from messages sent beyond the limits of the State, or received here from messages sent 

from beyond this State, and this is not an unauthorized interference with interstate 

commerce. — J bid. 


.-—. Bank stock— Right to deduct bona fide indebtedness. —In the assessment i 
and taxation of shares of national bank stock, the owners thereof, having no other "i 
credits or moneyed capital, are entitled to deduct their bona fide debts from the assessed 
value of such shares of stock.— Wasson v. First Nat. Bank, Sup. Ct. Ind., 8 N. East. 


Rep. 97. 
5. ——. Exemption — Spiritualist camp-meeting pavilion,” when not exempt 


as church property. —A “ pavilion” used by a spiritualist camp-meeting association ' 
for religious services on Sunday, and on week days partly for such services, and partly { 
for the sale of refreshments and for dancing and parlor skating, charging an admission 
fee, is not exempt from taxation under Gen. Stats. Conn., p. 154, sect. 12, exempting 
buildings “ exclusively occupied as churches.” — Connecticut Spiritualist Camp-Meet- 
ing Ass’n v. Town of East Lyme, Sup. Ct. Conn., 5 At. Rep. 849. 


TELEPHONE COMPANIES, see MUNICIPAL CORPORATIONS, 5, 6, 7, 8. 


“TIn TAG,” see TRADE-MARK, 2. 


Towns, see MUNICIPAL CORPORATIONS. 


TRADE-MARK.—1. Physical materials not subject to appropriation. — There can be "i 
no valid trade-mark in a piece of tin used as a tag for tobacco, regardless of its color, 
shape, or inscriptions upon it, as tin is one of the common metals in use by the public 
for a very large variety of purposes, and it would be as reasonable to assume that paper 
wood, leather, or cloth could be exclusively appropriated as a badge or indicia for goods 
as to assume that tin could be so appropriated. — Lorillard v. Pride, U. 8, Cir, Ct. N. D. 

Tll., 28 Fed. Rep. 434. 


2—.="Tin Tag’’ tobacco. — No one, by using a particular material—as tin, paper, 
wood, or leather —as a label or tag for goods, can acquire an exclusive right in a popu- 
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TRADE-MARK — Continued. 


lar designation applied by the public to such goods; as “ Tin Tag,” “ Paper Tag,” etc. — 
Ibid. 


3. ——. Arbitrary terms. — Arbitrary terms, such as “Tin Tag” or Wood Tag” 

branded upon or given to goods by the manufacturer or seller, to distinguish them, may 
constitute valid trade-marks, but the person so using them would have no right to the 
exclusive use of tin or wood as a material to designate the goods. — Jbid. 


.-~—. Patented monopoly cannot be extended under guise of trade-mark. — 

Where a patent is declared void the owner cannot perpetuate the monopoly by falling 
back upon a popular name given the goods by the public in consequence of the use of 
the patent, and claiming such name as a trade-mark. — Jbid. 


5. —. Arbitrary numbers used to designate quality. — Arbitrary numbers (viz., 30, 

ill, etc.), not already known to the trade, and in use by others to indicate quality, may 
be appropriated to his exclusive use by a manufacturev, and they will be protected as 
trade-marks, if used to indicate origin. — American Solid Leather Button Co. v. An- 
thony, Sup. Ct, R. L, 28 Fed. Rep. 626. 
6. ——. Peculiar method of arranging soap in a box not protected. — A peculiar 
method of arranging soap in a box is not a trade-mark which can be legally registered. — 
Davis v. Davis, U. 8. Cir. Ct. Mass., 28 Fed. Rep. 490. 


7. ——. The words “astral oil’’ not protected.—The appropriation of the word 

“astral,” in a combination of words constituting a trade-mark, does not preclude its 
use in all other combinations formed for the like purpose. Held, therefore, that the 
plaintiff’s trade-mark, ‘‘ Pratt’s Astral Oil,” applied to refined petroleum, was not in- 
fringed by the use of the words “ Standard White Astral Oil” to designate the defend- 
ants’ refined petroleum. — Pratt Manufacturing Co. v. Astral Refining Co., U. S. Cir. Ct. 
N. D. Pa., 28 Fed. Rep. 492. 


TRESPASS. — Replevin — Plaintiff acting as deputy sheriff in executing writ 

liable as trespasser.— Trespass will lie against the servant of an officer who takes 
the property of a third person upon a replevin writ, when such servant is the plaintiff 
suing out said writ, even though the officer might have a valid defense. [Adams v, 
McGlinchy, 66 Me. 480, distinguished.) — Williams v. Bunker, Sup. Ct. Me., 5 At. Rep. 882 


TRIAL. —1. Argument of counsel — Misstating the evidence, when reviewable on 
appeal.— Where it is alleged that an attorney in the argument of a cause on trial toa 
jury made misstatements of the evidence, and went outside of the record in his state- 
ments of the facts proved on the trial, the attention of the court should be called to the 
language and conduct of the attorney by the proper objection, and a ruling had thereon 
by the court. If the objection is overruled, and an exception taken, the question may 
be reviewed in the Supreme Court, upon the language, objection, ruling and exception 
being made a part of the record by the proper bill of exceptions, but not otherwise. 
Following Bradshaw v. State, 17 Neb. 147; s. c. 22 N. W. Rep. 361; the case of Cleveland 
Paper Co. v. Banks, 15 Neb. 20; s. c. 16 N. W. Rep. 833, examined and distinguished. — 
Bullis v. Drake, Sup. Ct. Neb., N. W. Rep. 292. 


2.——. What issues to be tried first.— Whether all ora part only of the issues in an 

action shall be tried at one time, and which shall be tried first, are questions of justice 
and convenience, and ordinarily a matter of fact to be determined at the trial term. — 
Owen v. Weston, Sup. Ct. N. H.,2 N. Eng. Rep. 717. 


TROVER, see PARTNERSHIP, 1, 2. 


Trust.—1. Sale of land — Request of father fulfills requirement of request by 

legal and natural guardian.— Where land owned by a woman was conveyed toa 
trustee in trust for her children, her husband joining in the deed, which gave the trustee 
power to sell the land during the minority of the cestuis que trust, upon a request from 
their “‘ legal and natural guardian ;” held, that a request to sell made by their father was 
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TrUsT— Continued. 
suflicient to authorize the trustee to sell. — Harris v. Petty, Sup. Ct. Texas, 1 8. W. Rep. 
525. 


2—. Resulting — Statute of frauds — Resulting trust in fractional interest. — 
Where part of the money for the purchase of land is supplied by one person; and the 
titie to the land when purchased is taken in his own name by another, who has supplied 
the remainder, equity will declare a proportionate resulting trust in favor of the first, 
and the fact that the agreement for the joint purpose was not in writing will not bring 
the case within the statute of frauds. — Harris v. McIntyre, Sup. Ct. LIL, 23 Cent. L. J. 
444. 


2—. —. Purchase of land with another's means.—The statutory provision in 
Kentucky that when a deed is made to one person, and the consideration shall be paid 
by another, that no trust shall result in favor of the latter, does not apply where the 
grantee takes the deed without the consent of the one paying the consideration, or 
where the grantee, in violation of a trust, purchases the lands with the means of 
another. — Bedford v. Graves, Ct. App. Ky., 1 S. W. Rep. 534. 


4.——. Statute of frauds— Agreement to redeem land of another from execu- 
tion sale. — An agreement whereby one party was to redeem the other’s land from an 
execution sale, and occupy the land so redeemed as the latter’s lessee for a time follow- 
ing, in consideration for his act, is not a contract for the sale of land, and hence not 
within the statute of frauds. — Ibid. 


—. See CONSTITUTIONAL LAw. 
TRUSTEES, see CORPORATIONS. 
ULTRA VIRES, see CORPORATIONS. 


VENDOR AND PURCHASER. — Resulting trust — Circumstances which do not amount 
to notice of. — Where a sister who has paid the larger part of the purchase-money of 
a farm, the title without her knowledge or consent being taken in the name of her 
brother, who paid the balance, acts as housekeeper only, and the brother manages the 
farm, and is commonly known as the owner, such possession of the sister will not put 
one advancing money to the brother on a deed of trust on the farm, without actual 
knowledge of the sister’s rights, upon constructive notice as to her equitable lien. — 
Harris v. McIntyre, Sup. Ct. Ill, 23 C. L. J. 444. 


VENUE, see ACTIONS. 
VoID JUDGMENT, see ESTOPPEL; FALSE IMPRISONMENT. 


VERDICT, — Special— Not disturbed unless flagrantly against evidence. — Special 
findings will be treated like a general verdict. They will not be disturbed unless fla- 
grantly against the evidence. — Louisville, etc,, R. Co. v. Price, Ct. App. Ky., 1 8S. W. 
Rep. 483. 


WATER-Coursks. — Prescription — Right of artificial flow not acquired by.—A 
right to the artificial flow of water through a water-course can be acquired by prescrip- 
tion. — Murchie v, Gates, Sup. Ct. Me., 2 N. Eng. Rep. 435. 


Way, see EASEMENT. 


WILL. —1. Fraudulent suppression. —To destroy or suppress a written instrument for 
the purpose of defeating the rights of others, however innocent the motive, is at least a 
constructive fraud upon the rights of such persons, and if the destruction or suppres- 
sion is with a wrong motive, then the fraud is actual; and when the instrument has 
been intentionally destroyed or suppressed, everything will be presumed against the 
party by whom it has been done. — Brookie, etc., v. Portwood, Ct. App. Ky., 6 Ky. L. 
Rep. 236. 


2.—. Revocation — By marriage and birth of child. — Marriage and birth of achild, 
occurring after execution of a will, without circumstances to weaken their effect, oper- 
ates as a revocation — Baldwin v. Spriggs, Ct. App. Md., 3 Cent. Rep. 883. 


3. ——. Interpretation—‘‘ Death without issue" when primary devisee takes 
subject to conditional limitation. — Where land was devised to one, and, if he died 
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Continued. 

without issue, then to certain others, subject to the proviso that certain legacies should 
be paid by the primary devisee, and by a subsequent clause in the will it was provided 
that, if the primary devisee should die before the provisions of the will became an act, 
then the devisees over should perform all the conditions as to the payment of legacies 
required of the primary devisee, held, that the words “ death without issue” referred to 
the death of the primary devisee at any time, and not merely to his death in the life- 
time of the testator, and that the primary devisee took a fee subject to a conditional 
limitation. — Vanderzee v. Haswell, Ct. App. N. Y., 8 N. East. Rep. 247. 


4.—. —. Bequest to children and “their representatives.’ — A. bequeathed 
an annuity of $200 to his sister, and made it a charge upon certain real estate. He 
further directed that at her death $3,300 should be paid to her children, and their repre- 
sentatives, if deceased, except W. At the date of the will eight of the sister’s children 
were living and two had deceased, each leaving issue, one of which was W., who was 
made an exception in the will. Held, that the representative of the two children who 
had died before the date of the will, excepting W., were included in the bequest. — 
Bronson v. Phelps, Sup. Ct. Vt., 34 Alb. L. J. 269. 


WITNESS, see CRIMINAL PROCEDURE. 
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419. 
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